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EASLEY, JUSTICE, FOR THE COURT:
STATEMENT OF THE CASE
1.  Kevin Scoit (Scott) gopeds his capitd murder conviction and sentence of death determined by a
Bdlivar County Circuit Court jury. The jury returned a guilty verdict againg Scott as to Count | of the
indictment finding thet he killed seventy-four yeer dd Richard Lee (Leg) on November 15, 1995, in the
course of arobbery. After asgparate sentencing hearing, the jury determined that Scott should be given

the pendty of death for the capitd murder of Lee. Thetrid court entered judgment and sentenced Scott



to death by lethd injection as provided by Miss. Code Ann. § 99-19-51, for the capitad murder of Lee.
Thejury dsofound Soatt guilty asto Count || of theindictment for aggravated assauilt of Leg swife, Lurline
Lee(Lurling). Scott was sentenced to serve aterm of ten (10) years for the aggravated assault. Scott
subsequently mede amoation for judgment of acquittd notwithstanding theverdict or inthedternaiveanew
trid. Thetrid court denied Scott’ smoation. Scott filed hisnatice of goped in formapauperisto this Court.
FACTS
2. OnNovember 14, 1995, Scott wrecked hiswhite 1988 Oldamobile Serrawith aluggagerack on
the trunk. The next day, Scot and Leroy Lynch (Lynch) went to Cleveland, Mississippi. Scott hed
borrowed his brother’s car.
13.  Ludire tedtified that on Wednesday, November 15, 1995, she and Lee were living in Boyle,
Misdssippi. They had been married for dmost 52 years, lacking amonth and four days Leewhowas 74
yearsold, wasretired. Lee had gonethat day to Jtney-Junglein Clevdand, Mississippi, to pick up some
sandwiches aswell as make some other sopsto pick up things to sock their camper. The Lees were
preparing to vigt their daughter, Sandra Dixon, on Friday and then ther deer camp in Kosciusko,
Missssppi.
4.  Leeléft the house around 11:00 am. The Lees owned awhite 1990 Oldamobile Serrawith a
luggege rack on the trunk.  Lee returned home shortly after noon. Lurline could heer Lee drive in the
carport. Sheheardtakingoutside. When Leedid not comeinsde, shewent tothedoor. Lurlinesaw their
car inthe carport and ablack guy wearing acap ganding by the driver' ssdeof their car. Leewasdill in
the car. Sheheard Leesay, “Wel, what doyouwant metodo? Leehed hishandslifted. Lurlinepointed
to and identified Soott e trid a the man that she saw on her carport.

5. Lurline tedtified:



| opened the door to see what was going on. And | suppose he heard the door

open, because my husband did. And helooked up, and my husband just matter of factly,

like, thisisit, you know, and says, “Honey, he sgot agun.” And the minute—the second

hesaidthat, that boy over there raised thet gun and Sarted firing a me. Twicel saw the

e But theminute | saw, | was— | ducked down and shoved the door with my am

and ran around the corner into the bathroom. | went in there and | locked the door and

cdled 911. And| just sat on the floor scared desth.
f6.  Ludine tedified that she saw the pistdl.  Lurline testified that when Scott raised the pigtdl to fire
twice & her, she ducked. One of the bullets deflected off of thedoor asshedammed it causing it to shoot
across the family room through the bedroom wal and into the dresser and mirror. Lurline did not come
out of the bathroom until the police arrived goproximatdly 4-5 minuteslater. The police would not dlow
her to seeher husband. Lurlinetedified shenever saw Leediveagan. Lurlinetedtified thet Shenever saw
Scott before that day, “[bjut | will remember you aslong as| live. 'Y ou took my husband from me”
7. Robert Haney (Officer Haney) tetified that on November 15, 1995, hewasemployed a theDdta
State Universty Police Depatment. On thet day, Officer Haney had been in Clarksdde, Missssppi,
investigating acredit card fraud case that had occurred on campus. Officer Haney was driving hiscampus
patrol car. Over theradio he heard radio traffic concerning ashooting in Boyle. Officer Haney requested
further description of thecar. Thedescription provided wasa 1990 Oldsmobile Serra whitein color, with
aluggage rack on the back. Approximatdy two milesingde of Balivar County, Missssppi, henaticed a
car that met that destription. The driver was ablack male wearing a baseball type cap.
18.  After paforming the internd checkligt as to what he was supposad to look for, Officer Haney
began purauit. Officer Haney atempted to get the tag number. He informed Balivar County theat he was

inpursuit. Officer Haney tedtified that hewas doing in the neighborhood of 115 milesan hour with hisbiue



lightsrunning. The car never pulled over, but it did turn off onto Bobo Road. Helost Sght of the car, but
he noticed tracks where a car had pun out of control. He followed the tracks and located the car.

19.  Theca wasempty when Officer Haney discovered it. The car wasin afidd near an abandoned
ginin Bobo. Officer Haney radioed the Sate police network for asssance. Approximatdy ten minutes
|ater, three units from Clarksdde arrived to asss.  The tag number was confirmed as being the Lees
automobile. Later, unitsfrom Bolivar County dso arrived a the scene.

710. IdaMaeZanders(Zanders) testified that on November 15, 1995, shelived in Bobo, Mississippi.
At around 12:30 or 1:00 p.m. that day, ablack made came to her house and asked to use her tdlephone.
She had never ssenhim beforethet day. Shetestified that she fdt srange, but she dlowed him to use her
tdlgphone. He identified himsdf to her as Kevin Scott. Shetedtified that hewas acting “funny.” Sincehe
was agranger, Zanders testified she continued to hold her butcher knife thet she had been using to cook.
11. Hewalked to her back door and saw that she hed acar outsde. He asked Zandersto drivehim
home. Shetald him that she could not leave because shewaswiaiting on her grandson to get out of schoal.
Scott thanked her and Ieft.  She tedtified thet he had been there for only gpproximetdy three minutes.
When helleft, she locked her door.

112. Daris lvy (Doris), a resdent of Bobo, Missssppi, tedtified that on November 15, 1995,
goproximatdy between 12:30 and 1:00 p.m., a young man met her as she was coming out of her traller.
He asked her for aride. Doristedtified that he scared her. He was*swedting.” Heasked if he could be
dropped off a the Davenport turn. Doristold him shewas not going that way. He had abasgbdl capin
hishends According to Daris, even though it was cool outsde, he was not wearing ajacket. He acted

nervous and in arush to get home.



113.  Doaristold the man that her husband , Steven Ivy (Stleven), might be able to give him aride. He
knocked onthedoor. Doris shusband wasin thekitchen. Doristedtified thet it was gpproximetely 12:45
p.m. Doris was on her way to amesting. Doris did not leave until her husband came out of the traller.
She pulled her hushand aside to discuss Scatt in privatie. Steven Sated he knew Scott identifying him as
“Dianeand Parndl’sson”

4. Stevenagreed to drive Scott home. Dorisand Steven |eft a the sametime. Shefollowed Steven
to the sore. Doarisnaticed dl the palice carsinthearea As she continued to follow her husband, Doris
saw Lynch tumn off of Hwy. 61 and turn on Davenport —Bobo Road in front of her. Doriswasin ahurry
to get to her meeting. Lynch was driving extremely dow. Lynch then pulled over to the Sde of the road.
Doristetified that where Lynch pulled off the roed, you had adear view of the dld gin. Doris identified
the car Lynch was driving.

115. Seventedified that Zanders was his mother-inHaw. Zanders s house was gpproximeately 15 to
20 feet from histraler. Steven tedtified that on November 15, 1995, a approximatdy 1:00 p.m., Kevin
Scott cameto histraller. Steven testified that he knew Scott and he pointed him out for the record.  Scott
wanted aride home. Scott was sweeting. Scott was hot wearing ajacket. Steven tedtified he knew that
Scott had acar and asked himwhy he needed aride. Scott told Steven that he needed aride because his
car wasa home.

116. Ontheway, Steven dated that they Sopped a a sore because Scott thought his father might be
there. Scott kept looking off to the left toward the gin. There were police carsinthe area. Scott never
got out of Steven'scar. Steven carried Scott to his house in Davenport. Steven tetified that he mede a
point of looking to seeif Scott’scar wasat home. Hiswhite Oldsmobile had beenwrecked. Helet Scott

out gpproximatey 200 yards from hishouse. On theway back home to Bobo, Steve met Lynch driving



alittlebrown car. Steven recognized the car asbeing Scott’ sbrother’ scar.t Lynchwasdrivingdow. He
was heeded toward Davenport.

117. Steventedified that he could till see palice activity down near the gin on hisway back to Bobo.
Policewere dso il & the dore. He sated he saw K-9 units and flashing bluelights.

118.  Billy JoeEstes(Estes), chief investigator for the Bolivar County Sheriff’ s Department, testified that
on November 15, 1995, he was involved in investigating the shooting that had occurred in Boyle,
Missssppi, & the Lees resdence. He arrived a the Lees resdence around 12:30 pm. Estes had
officers, Bill Quinton (Quinton) and Murry Roark (Roark) secure the crime scene and collect evidence.
Edestedified thet heleft looking for the Lees white 1990 white four door Oldsmobile, tag number BDB
842.

119. Edesrecaved information over the radio from Officer Haney with Ddta State Police thet he had
seen acar fitting the destription of the Leg scar in Bobo, Missssippi. He headed toward Bobo. The car
hed been found a anold asandoned ginin Bobo. Unitsfrom Coahoma County weredreedy a the scene
when hearrived. K-9 unitswere called out of Parchman to search.

120.  The Lees automobile was found abandoned on the west Sde of the dld gin on an dld turn road.
The car door was open. Blood wasonthecar seet. A Miami Hurricanejacket, the pistol and wallet were
found a the back of the old shop inthegin area. One of the K-9 units discovered the jacket. The .380
automatic pistol was found wrapped indde the jacket. Scott’ sdriver license was discovered ingde on of

the pockets of the bloody jacket. Therewas dso aletter from agirlfriend addressed to Scott and some

! Both Dorisand Steven identified photographs of acar asbeing the car driven by Lynch that day.
Steven dso identified photographs of Scott’s wrecked car that he saw when he dropped him off at his
house.



money wrapped in the jacket. Thejacket dso contained an money enve opefrom the Frst Nationa Bank
with bloody fingerprintsonit.

21. Thedrive’slicensediscovered wasissued to Kevin D. Scott, 104 Davenport Road, Third Stree,
Clarksdde, Missssppi. Edtesfurnished that informetion to the Sheriff of CoshomaCounty. TheCoahoma
County Sheriff and some other officers left for Davenport to look for Scott.  Scott was arested by the
Coshoma County Sheriff’ s Office between 2:00 - 2:30 p.m. on November 15, 1995. Estesbrought Scott
beck to Clevdand from the Coahoma County Sheriff’s Office

22. Edes took two datements from Scott on November 15, 1995, and Scott signed two
acknowledgment of rightsforms. Scott’ sacknowledgment of rightsform, exhibit 14, hed thetime marked
a 4:45 p.m. Scott was advised of hisrights, and Estes checked off the rights and Signed the form.  Scott
a0 dgned theform. H. M. Mack Grimmett, Sheriff of Balivar County, witnessed the rights being reed
to Scott.

123.  Scottwasadvised of hisrightsasecondtime. Scott’ s second acknowledgment of rightsstatement,
exhibit 16, had the time marked as 7:05 p.m. Officer Charlie Griffin, Sheriff Grimmett, Scott’s mother,
Diane Scott (Diane), and sepfather, Parndl Andrews (Andrews), were present when Estes advised Scott
of hisrights. Scott Sgned the second acknowledgment. Etes again checked off the rights and Signed the
acknowledgment form dong withtwo witnesses. Edtes tetified thet Scott gppeared knowledgegble and
voluntarily acknowledgeghle to hisrights and signed the acknowledgments. No threatsor promiseswere
made to Scott.

24. Soott identified himsdf a thefirg questioning. He denied knowing where Boyle, Missssppi, was
and stated he had only beento Cleveland once with hismother. At the second questioning with hismother

and Sepfather present, Scott admitted to being in Clevedland and Boyle onNovember 15, 1995. Hedso



admitted to shooting Leeand shooting a Leg swife Lurline. In hisstatement, Scott daimed thet Leewas
cussng himand he gat Leg sgun away from him and shot Lee and shat & Lurline. He then panicked and
took the car and Ieft.

125. Andrews, Soott’s Sepfether, tedtified the photogrgphsidentified as being the car driven by Lynch
on November 15, 1995, belonged to his* other son”, Parndl Scott, .

126. Kenneth Gill (Gill), alatent print examiner with the Missssppi Crime Laboratory in Batesville,
tedtified he compared the known ink fingerprint card taken from Kevin B. Scott, exhibit 11, to amoney
envelope from Firg Naiond Bank, exhibit 20. Gill found fingerprintson theenvel opefrom Firet Nationd
Bank using ninhydrin to enhance any latent fingerprints One latent print of “vaue’ was discovered. By
“vaue” the print had enough characterigticsto makeanidentification. When compared to Scott’ sink prirt,
there was amatch to Scott' sleft ring fingerprint.

127. Dr. Seven Hayne (Dr. Hayne), the State pathologig, tedtified asto Leg sinjuries Dr. Hayne
dated that the cause of desth was homicide from a gunshat wound to the left temple of the heed. Dr.
Hayne tedtified that basad on the gunshot wound through the brain, Leewould not have been expected to
reman conscious or functiond for any period of time after infliction of thewould. The bullet went through
the cerebrd hemigpheres producing aggping holethrough the brain. Pressure from the bleeding did further
damageto the brain.

128. Debbie Hdler (Hdler), anemployeeof theMissssppi CrimeLaboratory in Jackson, wasqudified
by thetrid court as an expert in forensc serology and DNA examination. Haller collected and tested a
sample from the gtain on the jacket, exhibit 23, car seet corner, exhibit 34, bottom car set, exhibit 25,
basebdl cap, exhibit 35, par of brown pants, exhibit 22 and amoney enveope, exhibit 20. Haller tested

blood samples from Scott, exhibit 37, and Lee, exhibit 28.



129. Dana Johnson, Missssppi Crime Laboratory in Jackson, had previoudy tedtified as the blood
samples. Johnson had been qudified by thetrid court as an expert in forensc serology, the examinetion
of body fluid gans  On cross-examination, Haller testified that based on the seven markers used, the
samplestaken from exhibit 20, 22, 23, 25, 34 and 35 did not come from Scott. However, the samples
are condgent with Lee, and therefore, could have come from Lee

130.  Soott raises the fallowing daims for condderation by this Court:

l. WHETHER SCOTT WASMENTALLY RETARDED SO AS
TO BAR THE DEATH PENALTY.

. WHETHER SCOTT WASDENIED HISRIGHT TO A FAIR
TRIAL WHEN THE TRIAL COURT FAILED TO HOLD A
COMPETENCY HEARING.

1. WHETHER THE TRIAL COURT ERRED IN FAILING TO
DECLARE SUA SPONTE A MISTRIAL.

V. WHETHER THE TRIAL COURT’'S ERROR IN STRIKING
PROSPECTIVE JURORS.

V. WHETHER THE TRIAL COURT ERRED IN NOT
STRIKING JURORS.

VI. WHETHER THE PROSECUTION IMPERMISSIBLY PUT
VICTIM [IMPACT EVIDENCE INTO THE JURY’S
CONSIDERATION DURING THE GUILT PHASE.

VII. WHETHER THE TRIAL COURT ERRED IN NOT GIVING
A LESSER INCLUDED OFFENSE INSTRUCTION.

VIII. WHETHER THE JURY AS THE FINDER OF FACT WAS
ENTITLED TO AN INSTRUCTION PURSUANT TO CRANE
V. KENTUCKY ON THE WEIGHT IT SHOULD AFFORD
SCOTT'SCONFESS ON.

IX. WHETHER SCOTT WAS ENTITLED TO JURY
INSTRUCTION ON EYEWITNESS IDENTIFICATION.



XI.

XII.

XIII.

XIV.

XV.

XVI.

XVII.

XVIII.

WHETHER SCOTT WAS ENTITLED TO A JURY
INSTRUCTION THAT FAILING TO STOPLEROY LYNCH
FROM KILLING LEE WAS NOT MURDER AND
CERTAINLY NOT A DEATH ELIGIBLE MURDER.

WHETHER VICTIM IMPACT WAS IMPERMISSIBLY
INFLAMMATORY AND TOO ATTENUATED FOR
PURPOSES OF MEETING EVEN DE MINIMIS DUE
PROCESS.

WHETHER THE PROSECUTION ARGUED THAT THE
JURY SHOULD FOLLOW GOD’S LAW, IN PLACE OF
THE LAW OF THE UNITED STATES OF AMERICA AND
THE STATE OF MISSISSIPPI.

WHETHER THE PROSECUTION'S RELIANCE ON
RELIGIOUSAUTHORITY ANDOTHERIMPERMISSIBLE
FACTORS DIMINISHED THE JURY'S SENSE OF
RESPONSIBILITY FOR ITS SENTENCING
DETERMINATION.

WHETHER THE TRIAL COURT ERRED IN NOT GIVING
A VICTIM IMPACT INSTRUCTION, DEFENSE
INSTRUCTION D1A.

WHETHER TRIAL COURT IMPERMISSIBLY LOWERED
THEBURDENONTHEPROSECUTIONBY A CONFUSING
AND IMPROPER UNANIMITY INSTRUCTION.
WHETHER THE TRIAL COURT ERRED BY FAILING TO
GIVE ANINSTRUCTIONWITH THE BURDEN OF PROOF
FOR MITIGATION.

WHETHER THE AGGRAVATING FACTOR, THAT THE
CAPITAL OFFENSE WAS COMMITTED FOR THE
PURPOSE OF AVOIDING OR PREVENTING A LAWFUL
ARREST ISAGAINST THE OVERWHELMING WEIGHT
OF EVIDENCE.

WHETHERTHETRIAL COURT ERREDININSTRUCTING
THE JURY THEY COULD NOT CONS DER SYMPATHY.

10



XIX. WHETHER THE TRIAL COURT ERRED IN ALLOWING
THE STATE TO INTRODUCE PHOTOGRAPHS OF THE
VICTIM.

XX. WHETHER THE TRIAL COURT IMPERMISSBLY
RETURNED THE JURY TO DELIBERATE AFTER IT
RETURNED A VERDICT LESSTHAN DEATH.

XXI. WHETHER THE PROSECUTION MISSTATED THE LAW
TO THE JURY, INFRINGING ON SCOTT’'S RIGHT TO
HAVE HISJURY CONSIDER MITIGATING EVIDENCE.

XXII. WHETHERMISSISS PPI'SSTATUTE,WHICHEXCLUDES
PROSPECTIVE JURORSWHO ARE, FOR ANY REASON,
UNABLE TO COMPLETE A JURY QUESTIONNAIRE, IS
UNCONSTITUTIONAL ONITSFACEANDASAPPLIEDTO

SCOTT.

XXIII. WHETHER DISCRIMINATION IN PROSECUTION
OCCURRED BASEDONTHERACEOFTHEVICTIM AND
RACE OF OFFENDER.

XXIV. WHETHER AT LEAST ONE INVALID AGGRAVATING

CIRCUMSTANCE WOULD REQUIRE THIS COURT TO
REMAND FOR A NEW CAPITAL SENTENCING

PROCEEDING.

XXV. WHETHER ERRORS TAKEN TOGETHER ARE CAUSE
FOR REVERSAL.

XXVI. WHETHERTHE IMPOS TION OF THEDEATH PENALTY
WAS EXCESSIVE OR DISPROPORTIONATE IN THIS
CASE.

LEGAL ANALYSS
I. Mental Retardation
181 Soott dlegestha heis mentaly retarded and thet under Atkinsv. Virginia, 536 U.S. 304, 122
S.Ct. 2242, 153 L.Ed.2d 335 (2002), his sentence of the desth pendlty is barred as prohibited by the

Eighth Amendment to the United States Condtitution. The United States Supreme Court sated in Atkins:

11



To the extent there is serious disagreement about the execution of mentaly retarded
offenders it is in determining which offenders are in fact retarded. In this case, for
ingance, the Commonwedth of Virginia disoutes that Atkins suffers from mental
retardation. Not al peoplewho damto bementally retarded will be soimpaired astofal
within the range of mentally retarded offenders about whom thereisanationd consensus.
Aswasour goproachin Ford v. Wainwright, with regard to insanity, "weleavetothe
Sad g the task of deveoping gopropriate ways to enforce the condtitutiona restriction
upon its execution of sentences.” 477 U.S. 399, 405, 416-17, 106 S.Ct. 2595, 91
L.Ed.2d 335 (1986).
Atkins, 536 U.S. at 317, 122 S.Ct. a 2250.
132. The State contends that Scott bears the burden of proving he is mentdly retarded. Under
Missssppi law, the State does not bear the burden of proof when aquestion of competency arises. See
Emanuel v. State, 412 So0.2d 1187, 1188 (Miss. 1982) (it naturaly devolvesupon thedefendant to go
forward with the evidence to show his probable incgpacity to make arationd defense””). See also
Medinav. California, 505U.S.437,445, 112 S.Ct. 2572, 2577, 120 L .Ed.2d 353 (1992) (theUnited
States Supreme Court conduded thet the dlocation of the burden of proof to a crimind defendant to
establish does not vidlate his condtitutiond rights). The State drawss the andogy to the burden of proof
whenadefendant damsincompetency tothet of mentd retardation, aiting State v. Dunn, 831 So.2d 862,
883-85 (La 2002) (finding that the State does not bear the burden of proof as to questions of mentd
retardetion, it should be handled asin the same manner as quedions of competency); State v. Lott, 779
N.E.2d 1011, 1015-16 (Ohio 2002) (applied Medina burden of proof andyss for competency to
questionof mental retardation); Morrison v. State, 583 S E.2d 873, 878-79 (Ga. 2003) (Georgiadatute
requiring the defendant to prove by a preponderance of the evidence mentd retardation, not

unconditutiondl).
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133.  The United States Supreme Court noted thet "[f|he Satutory definitions of mentd retardetion are
not identicd, but generdly conform to the dinicd definitions set forthinn. 3supra” Id. a 317 n. 22, 122
S.Ct 2242, as stated beow:

The American Assodation of Mentd Retardation (AAMR) defines mentd retardation as
fdlows "Mental retardation refers to substantial limitations in presant
functioning. It is characterized by sgnificantly subaverage intdlectud fundioning exising
concurrently with rdated limitations in two or more of the fallowing goplicable adaptive
skill areas. communication, self-care, home living, social skills,
community use, self-direction, health and safety, functional academics,
leisur e, and wor k. Mentd retardation manifessbeforeage18." Mentd Retardation:
Dedfinition, Clasdfication, and Systems of Supports 5 (9th ed.1992). The American
Psychiaric Assodation's definitionisamilar: "The essentid fegture of Mental Retardation
is ggnificantly subaverage gengrd intdletud functioning (Criterion A) that is
accompanied by significant limitationsin adaptivefunctioningin at least
two of the following skill areas: communication, self-care, home living,
social/inter personal skills, use of community resour ces, self-direction,
functional academicskills, work, leisure, health and safety (Criterion B).
The onsst mugt occur before age 18 years (Criterion C). Mentd Retardation has many
different eiodlogiesand may be seen as afind common pathway of various pathologicd
processes that affect thefunctioning of the centrd ner'voussysem.” American Psychidric
Associdion, Diagnodtic and Satistical Manud of Mentd Disorders 41 (4th ed.2000).

Atkins, 536 U.S. a 308 n.3, 122 S.Ct. at 2245 n.3 (emphad's added).
134.  The argument made by Scott to support his daim of being mentaly retarded is based on the

testimony of Dr. Mulry Tetlow (Dr. Tetlow), thet Scott hed an 1.Q. (inteligence quatient) of 60.2

2 Asafootnote to Scott's brief, he notes that in 1992 at age 14 his 1.Q. was tested for purposes
of his unsuccessful attempt to obtain socia security benefits. Thel.Q. scorewas48. Scott's own expert,
Dr. Tetlow, disputed the vaidity of that test. According to the evaluator who conducted the 1992 te<t, the
1.Q. test did not yield valid results due to Scott's malingering.

In fact, Scott's own brief states that, "while the vaidity of the test may be suspect, the test was
relied upon, in part as back up for the State's expert during the penalty phase.” However, the record does
not reflect that the State's expert, Dr. Lott, relied upon the test. The record only reflects that Dr. Lott
reviewed the 1992 report. Both Dr. Tetlow and Dr. Lott performed 1.Q. tests on Scott in 1998 when
Scott was age 20, and both assessed his 1.Q. to be substantialy higher than the 1992 report reflected.
Both Dr. Tetlow and Dr. Lott noted a lack of cooperation by Scott to produce an
accurate test result.

13



135. Thetrid court accepted Dr. Tetlow asadinicd psychologis and asadiagnodician. Dr. Tetlow
tetified that basad on the Wechder Adult Intdligence Test he administered, Scott yidded an 1.Q. score
of 60. However, Dr. Tetlow testified that in his opinion, Scott was functioning in a "higher probability
borderline retardation rather than mentaly retarded.” As to the 1992 test administered to Scott for
purposes of the socid security gpplication, which yidded an 1.Q. of 48, Dr. Tetlow dtated, "[I]t was
completdy inadequete thet Kevin [Scott] obvioudy had ahigher 1.Q. than was meesured.”

136. Oncaoss-examination by the State, Dr. Tetlow tetified that Scott wasfunctioning in generd a the
borderline range of intdligence which is 70 to 79. The Sate arguesthat borderlineintdlectud functioning
isnat mentdly retarded. Borderlineintdlectud functioning “describes an 1Q range thet is higher than
that for Mental Retar dation (generdly 71-84)." APA, Diagnodic and Satistical Manud of Mental
Disorders Fourth Edition (hereinafter "DSM-I1V") a 45 (emphasis added).

137.  Dr. Tetlow tedtified thet during an interview with Scott, Scott daimed that he had no memory of
killing someone and dl that he knew was that his mather told him that he hed told her thet he hed hurt
someone. After aheated exchange on crass-examingtion, Dr. Tetlow Sated that Scott was probably lying
to him about his memory of events. Dr. Tetlow found the mogt likely explanaion was that Scott did
remember but damed he did not remember.  During his firg involvement with Scott and before
adminigeing any tests Dr. Tetlow did not talk with any member of Scott's family or read any witness
datements. The only other person Dr. Tetlow spoke with was Soatt's atorney.

1138.  The Sae cdled William Cris Latt, Ph.D. (Dr. Loatt), dinica psychologist and dinicdl director of
Baptis Hedth Sysemsin Jackson, Missssppi, as an expat. Prior to being employed a Baptist Hedth
Sysems, Dr. Lot wasthedirector of forensic outpatient sarvice a the Missssppi Sate Hospitd. Thetrid

court acoepted Dr. Lot as being an expert in the fidd of dinicd and forendc psychology.
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139.  Dr. Lott saw Scott in July of 1998. Dr. Lott had Scott's 1992 test, severd police reports, Scott's
school recordsand Dr. Tetlow'stest report. Dr. Lot talked with Scott'smother, Diane Scott, hisgirlfriend,
Vderie, and Deputy Roark. Dr. Lott testified that Scott was very uncooper ative, resistant

totesting and gave inconsistent statements. Accordingto Dr. Lott, uncooperativeness could be
acharacteidic of mdingering whichis by definition grosdy exaggerating or fabricating informeation. One
reasonfor mdingering could befor the purposeof avoiding arrest or evading praosecution and incarceretion.

Scott'sgirlfriend told Dr. Lott that Scott wasreasonably well-liked at school, wasnot seen asan aggressive
or violent person a schoal and was very caring and loving with their child. 1n hisfreetime, Scott watched
movies and played Nintendo.

740. Dr. Lott observed that Scott hed the word "Kevin" tettooed across his chest, and the word
"psycho” with a Jason mask undermnesth it tattooed on hisright leg.

1. Whenquedioned on cross-examingtion, Dr. Tetlow did not know what theterm ecologicd validity
meant. Dr. Lot tedtified thet ecologicd vdidity bescdly is whether the tedt results are condgtent with a
person's behaviors, activities or dbilitiesto provide and care for themsdves. According to Dr. Latt, this
aso isakey component of testing anindividud's cgpecity. Dr. Lott dso adminigtered the Wechder Adult
Intelligence Test to Scott which produced afull scdel.Q. of 73.

142.  Dr. Lott further dated thet he generdly uses the Minnesota Multiphesic Persondity Inventory-I|

(MMPI-I1), as an objective pencil and paper test that hes severd scdesto measure mdingering or faking
good and faking bed. Hetedtified that he was unableto completethe MMPI-I1 in thiscase, "because Mr.
Scott was unwilling to participete”

143.  Inhisgpinion concurring in part and dissanting in part in Russell v. State, 849 So.2d 95, 148

(Miss. 2003), Then-Presding Jugice Smith wrote "[c]learly, 1.Q. done is not determingtive of
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whether...any person is mentdly retarded.” 1d., 849 So.2d at 150. In Russell, the Court accepted
Judice Smith's pogtion that in congdeing Atkins, the MMPI-II should be adminigtered. 1d. at 148.
According to Dr. Lott, Scott refused to complete the MMPI-II.

144.  Asdludedtoby Dr. Latt'stesimony and in Justice Smith'sconcurring in part and dissenting in part
opinionin Russell, there is more to establishing menta retardation than alow 1.Q. "[A] diagnoss of
mentd retardation requires more than alow 1.Q. score, asinahility to function adaptively in odiety dsois
necessary.” In reHolladay, 331 F.3d 1169, 1175 n.3 (11th Cir. 2003).

5. The Stae argues that Scott does not spedificdly dlege how or in what aress his adgptive
fundioning is supposedly impared. He only mekes the genard datement that “the uncontroverted
tesimony showed serious limitations in his adgptive skills"  The State contends that this is completdy
inaccurate and submits thet the record is replete with examples of Scott's excdlent adgptive skills

1 Thefacts of this arime indicate that Scott had more than adequate adaptive skills
He premeditated the crime. He went to another town to commit the crime, in
order to kegp from being recognized and to avoid suspicion. Also, Scott chose
to ded acar that looked identicd to his car that he had wrecked onthe previous
day. Hefled fromthepalice Hehid evidence. He managed to find away home
fromBobo when thingsdid not go ashe had planned. After hewascaught, helied
to authorities

2. Scott's expert, Dr. Tetlow, stated that Scott's various tales about the facts of the
aime were an atempt not to get caught with what he did and not to be punished.
Dr. Lott dso noted that Scott attempted to avoid prasecution and/or incarcerdtion
by tdling incondgent doriesto the authorities

3. The record reflectsthat Scott carried on an adult rlaionship with agirlfriend, and
he was agood father to hischild. Dr. Latt testified thet Scott'sgirlfriend, Vaerie,
dated she saw Scott daily. She described him as aloving, gentle father to thar
child. Scott's mother, Diane, tedtified that Scott took care of his three-year-old
child, before he got into trouble.

4, Accordingto Dr. Latt, Soott told him thet prior to the crime, he spent hisfreetime
playing Nintendo and watching movies.

5. Scott had adriver'slicense. Scott obvioudy possessed the ability to drive.
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6. Scott tedtified thet hismather trusted him with money and sent him to pey billsfor
her. Scott dso tedtified that he was passing the deventh grade a thetime of the
cime
146. This Court finds that the proof in this record does not support Scott's daim of being mentally
retarded as to require remand to the trid court for an Atkins hearing. At the time of Scott’s trid in
October, 1998, thereexiged no conditutiona prohibition from executing mentaly retarded criminals. Four
yearslater, while Soott’ s goped was pending beforethis Court, the United States Supreme Court handed
down Atkinsv. Virginia, 536 U.S. 304, 122 S.Ct. 2242, 153 L.Ed.2d 335 (2002), which held that

executionof mentdly retarded criminas violaes the Eighth Amendment to the United States Condlitution.

147.  Inresponse to Atkins, we recently handed down Chase v. State, 2004 WL 1118688 (Miss.
2004), in which we st forth the criteria and procedure to be used both in gpplying for, and conducting,
aheaing’ for adetermination of mentd retardetion. For crimind defendantswho file goplicationsfor post-
conviction rdlief subsequent to Chase, adefendant mugt provide “an afidavit from at leest one expert .
.. who opines, to a reasonable degree of certainty, that: (1) the defendant has a combined Intdligence
Quuatient (“1Q”) of 75 or bdow, and; (2) inthe opinion of the expert, thereisareasonable bagsto beieve
that, upor further testing, the defendant will be found to be mentally retarded, as defined [in the Chase
opinion].” Id.

148.  For direct gopeds and goplications for post-conviction rdief which were dready pending before

this Court a the time Chase was handed down, we have ordered a Chase hearing without requiring an

3The Chase hearing to be conducted by the tria court exploreswhether the defendant ismentally
retarded and, thus, exempt from the desth pendlty.

17



afidavit, wheretherecord before usreflected agudified opinion that the defendant was mentaly retarded

149. Inthe casesubjudice, Scott directs usto the testimony of Dr. Tetlow, who Sated that Scott hed
an 1Q of 60. However, Dr. Tetlow did not offer any opinion that Scott was mentdly retarded. Insteed,
he testified that Scott functioned in the range of borderline retardetion which, "describes an 1Q range thet
ishigher thanthat for Mentad Retardation (generdly 71-84)." See APA, Diagnogtic and Statidica Manud
of Mental Disorders Fourth Edition.
150.  Thus, on the record before us, Scott has not established that heis entitled to an Chase hearing.
However, should Scott provide the gppropriate affidavit which complieswith the requirements set forth in
Chase as an atachment to an gpplication for pogt conviction rdief, pursuant to the Missssppi Uniform
Pog-Conviction Collaterd Relief Act, Miss Code Ann. 88 99-39-1 et seq., he could be entitled to a
hearing as provided in Chase.
151.  Asno qudified expert tedtified that Scott was mentaly reterded, we find this issue to be without
merit.

1. Competency
52.  Scott argues that the trid court erred by failing to conduct a competency hearing sua sponte
falowing the impanding of the jury depite his erratic behavior. During the course of the trid, Scott
dlegedly complained of voicesin hishead, tore a hisskin and acted ina* deranged” manner. In addition,
Scott complains that the trid court goplied the incorrect legd sandard to determine competency.  Scott

damstha being placed in Sdlitary confinement during the beginning of thetrid ingeed of with the generd

“We found no reason to require a defendant to provide us with an affidavit which restated an
opinion dready contained in the record before us.
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population exacerbated his competency or lack thereof, impaired his gaility to ad in hisown defenseand
denied himafair trid under theMississppi Congtitution and the Sixth, Eighth and Fourteenth Amendments

153.  InSnowv. State, 800 So.2d 472, 489 (Miss. 2001), this Court held:

The dandard for competenceto gand trid iswhether the defendant has™ sufficient presant
ability to conault with hislawyer with areasonable degree of rationd underganding”’ and
"hesaraiond aswdl asfactud underganding of the procesdings againg him." Dusky v.
United States, 362 U.S. 402, 80 S.Ct. 788, 4 L.Ed.2d 824 (1960).

This Court in Snow further rdied upon Emanuel v. State, 412 So.2d 1187, 1188-89 (Miss. 1982)

which sstsforth the procedures for a competency hearing.

When the trid court has mede afinding that the evidence does not show aprobability that
the defendant isincapable of making araiond defense, we will nat overturn thet finding
unless we can sy, from the evidence that the finding was manifesly againg the
ovawhdmingweight of theevidence. Theevidence mugt show morethen apossibility thet
defendant isincompetent to stand trid-the evidence mugt go further until it gppearsto the
trid court thet there is a probability that defendant is incapable of making a rationd
Oefense. Inthisinitid inquiry, thetrid judge must weigh the evidence and bethetrier of the
facts. Emanuel, 412 So.2d at 1189.

Snow, 800 So.2d a 490 (citing Emanuel, 412 So.2d a 1189). In addition, the Uniform Circuit and

County Court Rule 9.06° s forth the actions thet atrid court must perform in matters of competency.

5 UCCCR 9.06 for the competency of a defendant states the following:

If before or during trial the court, of its own motion or upon motion of an attorney, has reasonable
ground to believe that the defendant isincompetent to stand trial, the court shall order the defendant
to submit to amental examination by some competent psychiatrist selected by the court in accordance
with § 99-13-11 of the Mississippi Code Annotated of 1972.

After the examination the court shall conduct a hearing to determine if the defendant is
competent to stand trial. After hearing all the evidence, the court shall weigh the evidence and make
a determination of whether the defendant is competent to stand trial. If the court finds that the
defendant is competent to stand trial, then the court shall make the finding a matter of record and the
case will then proceed to trial. If the court finds that the defendant isincompetent to stand trial, then
the court shall commit the defendant to the Mississippi State Hospital or other appropriate mental
health facility. The order of commitment shall require that the defendant be examined and a written
report be furnished to the court every four calendar months, stating:

A. Whether thereisasubstantial probability that the defendant will become
mentally competent to stand trial within the foreseeable future; and
B. Whether progress toward that goal is being made.

The defendant's attorney, as the defendant's representative, shall not waive any hearing
authorized by thisrule, but isauthorized to consent, on behalf of the defendant, to necessary surgical
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154.  OnOctober 16, 1998, thetrid court issued an order concerning Scott’ scompetency to sand trid.

According to the order Scatt previoudy filed anatice of agpedid pleaof incompetency to gand trid on
June 9, 1998. Part of the notice induded apsychologicd report performed by Dr. Tetlow.

1655. Dr. Tellow's conduson, a that time, was thet Scott was unable to assgt his attorney with his
defense but with time and trestment Scott may be ableto assg hisattorney. Thereport wasdated March
12, 1998. Theresfter, thetrid court conducted ahearing on June 19, 1998, ordering amentd examinaion
and a supplementa order followed requiring a mentd examination on July 16, 1998, by Dr. Latt, a
psychologig, asto Scott's competency to sandtrid. On July 29, 1998, thetrid court received Dr. Lott's
report.

156. Dr. Lott conduded that Scott did have the cgpacity to confer with his atorney, undersand the

proceedings agang him, assg his atorney, gopredate the crimindity of the actions, under¢and and

knowingly and intdligently waive or assart hisrights, and that he was nat uffering from amentd illnessa

thetimeof theacts. Conddering Dr. Lot sreport and the other evidence beforehim, thetrid judgeruled

that Scott was mentaly competent to stand trid.

or medical treatment and procedures. If at any time during such commitment, the court decides, after
ahearing, that the defendant iscompetent to standtrial, it shall enter itsorder so finding and declaring
the defendant competent to stand trial, after which the court shall proceed to trial.

If at any time during such commitment, the proper official at the Mississippi State Hospital
or other appropriate mental health facility shall consider that the defendant iscompetent to stand trial,
such official shall promptly notify the court of that effect in writing, and place the defendant in the
custody of the sheriff. The court shall then proceed to conduct a hearing on the competency of the
defendant to stand trial. If the court finds the defendant is not competent to stand trial, it shall order
the defendant committed as provided above. If the court finds the defendant is competent to stand
trial, then the case shall proceed to trial.

If within areasonabl e period of time after commitment under the provisionsof thisrule, there
is neither adetermination that thereis substantial probability that the defendant will become mentally
competent to stand trial nor progress toward that goal, thejudge shall order that civil proceedingsas
provided in 88 41-21-61 to 41-21-107 of the Mississippi Code of 1972 be instituted. Said proceedings
shall proceed notwithstanding that the defendant has criminal charges pending against him/her. The
defendant shall remain in custody until determination of the civil proceedings.
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157.  Itisfrom these events and ruling thet the trid began on October 19, 1998. Thefirg day of trid,
however, thetriad court addressed defense counsd’ srequest to cross-examine Dr. Lott. Thetrid judge
a0 gave asynopsis of the eventsleading to trid and sated:

The Courtisnow entertaining ametter regarding the defendant’ scompetenceto gandtrid.
Let me say a the onset that back in May, or thereabouts, defense counsd dated thet he
would not be entering apleadf insanity, but hetheresfter did fileamotion entitled “ Specid
Feaof Incompetency to Stand Trid.” Mr. Wong submitted to the Court areport of aDr.
Tetlow out of New Orleans, Louisana...

The Court conducted a hearing and theregfter ordered additiond reportsin order - a
report from Dr. Lott, who's here from the State of Missssppi. And after recaiving al of
the evauations and reports, etcetera, the Court entered an order after not having received
arequest from ether the Didrict Attorney of [Sc] defense counsd for afurther hearing on
thismetter. It ismy underganding that Mr. Wong [defense counsd] wishesin someway
to - and a some point to cross-examine Dr. Lott.

Defense counsd asked for afollow-up hearing on the matter on October 16, 1998. Thetrid court heerd
arguments and ruled:

All right. Wel, again, the Court inggsthet ther e has been a competency hearing,
and the Court recognizesthet Dr. Lott was hot here for purposes of cross-examination.
But to act out of an abundance of caution, when Dr. Lott doesarise, Mr.
Wong - doesarrive, Mr.WongtheCourt will allow you, in somemanner,
to question; that is cross-examine Dr. Lott, and this matter will be
reconsider ed. Thecompetency decision that the Court has madebased oninformation
dready avalableto the Court will incorporatethet cross-examinationinto therecord, it will
congder it dong with other mattersthat Court has beforeit, to make the determination as
to whether the defendant is competent to stand trid.

| cannot defer thistrid....
(emphasis added).
158. Vair dire commenced and indeed the proceedings were stopped a number of times and
discussons occurred in the judge' s chambers concarning Scott’ s behavior. Each timethe record reflects

thet the trid judge hed discussonsin chambers with Scott present.
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159. When voir dire was completed and tesimony begen, the trid court noted Scott’s improved
behavior on the record and outsde the presence of thejury.  Later, when a witness tedtified concerning
Scott’ s confession, Scott interrupted the procesdings. Thetrid judge had discussonsin hischambersand
outsde the presence of the jury. During thistime, Scott complained to thetrid court that hisproblem was
the fact thet hewasin solitary confinement. Thetrid court ordered Scott taken out of Solitary confinement.
Scott's attorney noted Scott's improvement the next morming. Indeed, the trid judge later sated on the
record:

The defendant informed the Court informdly thet the besisfor his problem wasthe place

where he had dept the night - or nights before did not lend itsdf to his maintaining his

composureduring the course of theday. Heasked to beput inthegenerd population; thet

IS among other inmatesin thisjall fadlity here a the Balivar County Jail in Clevdand.

And the Court asked the sheriff to fadilitate the defendant’ s request.
The record contains references to occas ons where Scott conferred with his atorney during the trid.
160.  On October 23, 1998, thetrid court had ancother competency hearing and heard testimony from
Dr. TelowandDr. Latt. Dr. Tetlow changed hisearlier opinion and stated that Scott could
standtrial . Likewise Dr. Lott sated thet the new information did not change hisfinding that Scott could
dandtrid. Thetrid court ruled:

TheCourt:  WeTre ill in chambers outsde the presence of the jury. And the
defendant, his atorney and the prosecuting atorneys are dl present.

The Court has entertained reports - has previoudy entertained reports
regarding defendant’s competency to stand trid; and this morning the
Court entertained additiond evidence by way of tetimony of bath Dr.
Tetlow and Dr. Lott.

The Court took a recess to reflect on what its ruling would be, and the
Court has prepared itsruling, which it isnow about to meke. Heretofore,
an issue arose as to the defendant’ s competence to sand trid to thereby
as54 hisatorney with his defense
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(emphadis added).

At the request of defense counsd, the Honorable Raymond Wong, the
Oefendant wasdlowed to submit to menta examinationwith Dr. L. Mulry
Tetlow. A report of that examination was provided to the Court. A
competency hearing was held, but no decison was mede at that time.

The court, on its own moation, ordered that the defendant be further
examined by Dr. William ChrisLatt. After receiving thet report, the Court
found the defendant to be competent to gand trid. But onaday prior to
trid, one workday before trid defense counsd asked to exercise the
defendant’ sright to cross-examine Dr. Lot

The Court responded by saying that the defendant may exercisethat right,
but thetrid shall proceed as scheduled on October 19, 1998, thet it wold
be sometime during the course of thetrid beforeDr. Lot could and would
arive, and upon hisarivd in court, Mr. Wong could cross-examinehim;
Dr. Latt, before the trid was completed.

Now, pursuant to the Uniform Circuit and County Court rule 9.06, a
competency hearing was again held this morning, October 23¢, 1998,
wheran both Dr. Tetlow and Dr. Lott tedtified as to the defendant’s
competence.

Dr. Tetlow gated thet, ashe reported previoudy, the defendant could not
adequatdy assist counsd with his defense on the dete of the report in
March of 1998, but in time, he may become adle to do so; thet it is his
present opinion that the defendant iscompetent to Sand trid and asss his
counsd with his defense

Dr. Lott tedtified thet it is his opinion thet the defendant is competent to
gand trid and ass g his counsd with his defense,

After hearing all the evidence, including medical reports,
testimony, etcetera on the defendant’s competence to stand
trial as of October 19", 1998, and after observing the
defendant’ sdemeanor for and duringthecourseof thetrial,
the Court has weighed the evidence and does hereby make
thedeter mination that thedefendant wascompetent to assist
hiscounsel and stand trial on October 19", 1998, and that he
remains competent in those regards.
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161. Wefind that areview of therecord showsadiscrepancy with Scott’ sassartionsthat therewasno
competency hearing following the impanding of the jury. Firg, the record shows thet Scott hed two
competency hearings, onebeforetria and one beforethe State rested its case-in-chief. Inthefirs hearing,
thetrid court made a determinationthat Scott was competent before trid was st to begin. The second
hearing was conducted during the trid. The trid court rdied in part upon the tetimony of both Scott's
expert, Dr. Tetlow, and the State' s expert, Dr. Lott, that he was competent to dand trid. Therefore,
Scott’ s assartion that the trid court failed to hold a competency hearing is amisstatement of the record.
162.  Astowhether thetrid court gpplied the correct sandard of review, this Court findsthet thisissue
was not raised during the trid. Indeed, the trid court gave an extendve order concerning Scott’s
competency before trid.  Some of the specifics of the order are cited above. Then, a trid a second
competency hearing was conducted on October 23, 1998. Thetrid court gave a detaled on the record
rding which is dso dted aove and in compliance with UCCCR 9.06. The rule requires thet a hearing
be conducted after an examination is performed and thet thetrid court, conddering dl the evidence, makes
adetermination as to competency and places the findingsin the record. Thiswas done by the trid judge
as evidence by the ruling cited aove. In fact, the trid judge referenced Rule 9.06 in his decison. We
cannat say that the ruling was manifestly againg the overwhdming weight of theevidence. Thetrid judge
conddered such things as: expert testimony, Soott’s behavior, and medica reports. Thisissueis dso
without merit.

63.  Scott dso damsthat being placed in sdlitary confinement was uncondtitutiond and interfered with
hisright to trid. This Court finds thet the defense never raised this issue during trid and is therefore
procedurdly barred fromraisng it on gpped. “[H]eghtened gopdlate scrutiny in degth pendty casesdoes

not require abandonment of our contemporaneous objection rule which goplies with equd forceto deeth
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caxs For many yearsthis Court has hed thet trid errors cannot be raised in this Court for the fird time
onapped.” Williamsv. State, 684 S0.2d 1179, 1203 (Miss. 1996). “If no contemporaneousobjection
Ismade, the eror, if any, iswaved. This rules goplicahility is not diminished in acgpitd case” Colev.
State, 525 So.2d 365, 368 (Miss. 1988) (citations omitted).
64. While hedid not rase a trid that his olitary confinement was uncondtitutiona, Scott did express
to the trid court outdde the presence of the jury that his behavior was causad by being hdd in solitary
confinement.  Once Scott expressed his concerns to the trid court, he was removed from solitary
confinement. Two experts testified as to Scott's competency. In condusion, we find thet thereisample
evidenceto support that Scott was competent to gand trid. Also, asto Scott'scdaim on gpped that being
in solitary confinement affected his ability to prepare for trid, this Court finds thet it is without merit.
[11. Opening Statement
165. Scott contends that his trid counsd admitted to the charge and aggravating factor of robbery,
therefore, de facto, pleaded him guilty in the opening Satement. Basad on the dleged admisson Scott
argues that the trid judge should have sua sponte dedared amidrid. Scott'strid counsd, R. L. Wong
(Wong), isdso Scott's counsd on gpped mieking thisargument. In effect, Wong ismeking an ineffective
assgance of counsd argument that he sabotaged Scott's trid without raising ineffective asssance of
counsd asanissue. Wong does not dite any authority to support an ineffective assgance argument.
166. Therecord reflects the following opening Satement:
[W]hat we expect the evidence to show is that Mr. Scott was a Mr. and Mrs.
Legshousein Boyle on the 15th of November, 1995, & about, say alittle before noon.
What we expect the evidenceto show isthat Mr. Scott stayed in the car.

And this car that werre talking about that he came to Clevdand in was a two-door gold
Chryder Lager automobile, which was his brother's car.
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At that time, while they were in the driveway of Mr. Legs home, Mr. Lynch got
out. Unbeknown to my client, Mr. Lynch had a pistol,which was, | think,
a .380 automatic.

Thereisadigance from the beginning of the driveway to the garage. The house
faces-- isonLee Avenueand facesnorth. Thegarageisnt built into thesde of thehouse,
it goes, and you haveto driveinto the 9de. It ison the eest Sde of thehouse. The view
from the -- where the driveway begins and to the garage you cannat see because of this
tuning in a right angles

AsMr . Scott waslisteningtothemusic, heheard someshots, hegot
out. Hewalked toward the garage. When he walked toward the garage,
he saw Mr. Lynch coming back towards him.

He gave him agun, which was the .380, he gave him abasshd| cgp, and he gave

him the keysto Mr. Leds car, and hetold him to go get the car .
Ashewas gaing toward the garage, unknowing what hgppened a that time, and as he
turnedin, Mr. Lynch had gotten into the two-door gold L ager automobile
and had driven off. Mr. Scott wasnow at Mr. Lee' sresidence. Mr. Leeis
now lying on the ground.

He did not know anyone. Being scared, he got into the white
Oldsmobile car and left, and then drove north on Highway 61.

Theevidencewill showthat Mr. Scott did not know what wasgoing
to happen at Mr. L ee'sresidence. When hefound out aout the gun waswhen Mr.
Lynch gaveit to him and told him to get rid of it. And hewent and -- to get the car..

The evidence will show that heknows[dc] Leroy Lynch for someperiod of time.
The evidence will show that asheleft and went to Bobo, hedid put hiscoat -- and | think
hiswale wasin there-- under a-- an abandoned building. | think aso the .380 autometic
pistol was there, too.

The evidence will show that he took the basabd | cgpwithhim. Theevidencewill
aso show that he went back to Davenport. He got aride from, | think, aMr. lvy, after
akingMs Ivy inBobofor aride. Theevidencewill show that Mr. Lynchwore abasebdl
cgp. The evidence will show that this bassbdl cgp was turned over to the Sheriff's
department by Ms. Diane Soatt, the mother.

The evidencewill show that my dient did not shoot & Mrs Leed her home. The
evidence will show thet my dient did not shoot and kill Mr. Richard [Led]. The evidence
will show thet he was arrested gpproximetey on the same day or afew hourslaer.

Evidencewill show that two datementswere given to the Balivar County Sheriff's
Depatment. The evidence will show that the firs statement waas not true, thet he hed
never beento Clevdand. The second statement, thet he - thet he had shot and killed Mr.
Lee isasonot true.

The evidence will show why did he -- would he confess or meke astatement thet
he had committed the crime. Mr. -- the evidence will show that un- -- or that Mr. Scott
bdieved Mr. Lynch when he sad, "We won't get into any trouble™ thet ™Y ou are young,
they won't come after you. Jugt kegp meout of it." And that'sthe reason why hetold the
police that.
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The evidence will show thet he did nat commit the crime of cgpital murder and the
crime of aggravated assaulit.

(emphasis added).
67. Attrid, the verson of factstedified to by Scott on his direct examination placed blame on Lynch
for bringing the gun, going to the Leds resdence, shoating Lee, and shoating & Lurline. According to
Scott, Lynchleft him at the Legsresdence with the keysto legs car and with not ather way to leave. The
defensg'sopening datementisvirtudly identicd tothetestimony later provided by Scott et trid. Therecord
reflects the fallowing exchange

Defense [Wong]: Mr. Scott, | want to cdl your atention back to November the

15th of 1995 in the Davenport area. It'sthemorning of the 15th,
When did you and Leroy Lynch get together? About whet time?

Scott: W, about 9:00 or something like that.

Defense In the moming?

Scott: Yes.

Defense All right. And what was the purpose for you and Mr. Lynch
getting together?

Scott: That early morming, | hed got some money from my mother. And

she had told me to pay some bills and suff. Just before | hed
came out the door, he had caled me and told me to come pick

him up.
Defense All right. Andwasthet in aFrs Nationa Bank enveope?
Scott: Yes.
Defense Some cash money?
Scott: Yes.
Defense All right. And did you have acoat on?
Scott: Yes.
Defense: What kind of coat wesit?
Scott: Miami.
Defense | beg your pardon? A Universty of Miami coat?
Scott: Yes.
Defense All right. 1 think it was orange, green, and white?
Scott: Yes.
Defense Did you have any type of cgp on?
Scott: No.
Defense And where did you pick up Mr. Lynch?
Scott: Hetold meto come pick him up a the project.
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Defenss

Defenss

All right. Now, what kind of car were you driving then?

A little gold-colored car....

You picked up Mr. Lynchin the gold car a the projects What
did yall do then?

At fird, | had paid some hills before | had when and picked him
up. And then, | picked him up. Thenheasked metotakehimto
Clevdand....

[W]here was your coat?

Ontheamresinthecar....

Who was wearing the black baseball cgp?

He had on the cap once he came out of the house,
Whose house? His house?

Hishouseit wes...

Whose ideawasit to come -- to cometo Clevdand?

Hisidea | didnt ask no questions, because hes my friend or
whatever.... And then, after the gaswas pumped or whetever, he
asked meto drive. Sol came around the passenger'ssde of the
car and laid the seet dl theway back, and he drove the car down
to Clevdand....

And who hed the Miami Hurricane Coat?

Hehad it on....

He didn't take it off after he got through pumping gas, you
know.... [Y]ou sad Leroy was driving the car to Clevdand?
Yes

What heppened when yalll got to Clevdand?

He came to Jtney Jungleés. And while | had my seet dill lad
back, he parked, got out of the car, went in the Store for about
two to three minutes, | guess, and then he came back and gat in
thecar.... | wasdill laying down in the seet, S0 -- he came back
and gat in the car and then gat back on the highway....

And did he ever g0p anywhere dse?

No....

Did he gop the car a Mr. Led's house?

After we camefrom there --

Wastha Jtney Jungle?

Yes.... Hegot back onthe hignway. | could hardly see, noway,
you know, because | had my seet laid down. So the car had
pulled up to agtop again, o a that time, whatever, he got out of
thecar....

Now, when he got out of the --

At --

Go ahead.

Mr. Legshouse.... That wasthe other time he had stopped....
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When he got out of the car, what were you doing?

Still laid beck in the seat playing with the radio....

What hgppened after -- where you were a, could you see the
indde of the garage?

No. | --like thedriveway wasright here.... Andthenthegarage
was, like, around that way. And how he hed it parked, it was
closeto theroad there....

Now, after you heard the shots, what did you do then?

| jumped up out of the seet, opened the door, came around the
And where were you gaing?

To seewha was going on....

And were you heeded toward the garage”?

Yes, | was about two or three Sepsin front of thecar....

And that'sthe gold car, right?

Yes

What hgppened when you were in front of the gold car?..
Leroy came back out of thegarageway.... Ran out of thegarage
way, and then he seen me and sarted pacing, like, redly dow....
[W]hat happened then?

He seen me, he cameto apace, and then he Sarted taking off my
coat, then hegaveme hishat. Hetook off the codt, right, and put
it in my hand, then he took off his hat, put it on top of my coat.
Then he had some keysin his hand.

All right. And wereyou told by someoneto get the car?

Yes After he gavemedl that Suff, hesad, "Getinthecar,” just
likethat.... So a that point, | didnt know what was going on,
redly. | heard some shots, 0 | was going to go and see what
was going on, but -- 0 he gave me dl that Suff and waswaking
back towardsthe car, s0 | had --

Who was walking back towardsthe car? Which car?

Leroy was waking back towards the gold car....

And where were you heeded?

| was, like, a the—coming up to the corner of the garage.

All right.

And then | had seen Mr. Lee laying on the ground.... And then
| was jugt shocked, | guess, becausewhen | -- then | turned back
-- turned back and looked to see where he was a or whatever.
When youre taking about "he" who are you talking about?

| looked back to see where Leroy was a or whatever. He had
hopped inmy car and left. He pulled off red fagt.

Whet did you do then?

After | looked back?
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T68.
tedtify to hisaccount of thefacts on one hand and then dso raise on gpped that hiscaseshould bereversd

because his counsd gave the same facts as a preview of whet the evidence would show.  This argument

Scott's testimony confirmed the defense's datements mede in the opening remark.  Scott cannot

isillogica.

169.  ThisCourt findsthat the defensg's opening Satement isnot incong stent with thetestimony provided

by Scott, imsdlf, on direct examingtion. Therefore, thisissueiswhally without merit and unsupported by

the record.

Yesh.

The car was pulling off. And then | was dtill shocked from seaing
Mr. Lee laying there on the ground....

Did you shoat Mr. Lee?

No.

Did you ever shoot & Mrs. Lee?

No. | didn't do none of thet.

After you were panicked and you were there by yoursdf, what
did you do then?

| hed throwed dl the Suff he had gave me back, and then -
Where did -- where did you put it?

After dl that had went on or whatever, | had -- because the car
door was dtill openon Legscar.... Hiscar door was open, so
after dl thet had went on or whatever, | had throwed everything
he gave mein the car, plus the keys that to -- he had gave me,
too.

At that time, did you know thet -- did you ever know beforethis
shoating that Leroy Lynch hed apidd -- or agun?

No, | didnt know he had no pigal. Thet's how come | hed
hopped out of the car and stuff, because | heard some shots.
And did hedso give you the pigal? Did Leroy dso giveyou the
pigal?

Indde the pocket.... Ingde the coat pocket.

What happened after you got into Mr. Legscar.

| had took the keys off the hat, because he put the keys on top of
the hat he gave me, too. | put them in the switch and Ieft.

V. Prospective Juror 57
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170.  Scott arguesthat thetrid court erred in sriking jurorswho stated in the abstract that they opposed
the deeth pendty but dated they could follow thelaw. The only juror thet Scott dleged was improperly
gruck was Juror 57, Alma Wadlace. The State contends that no objection was made by the defense,
therefore procedurdly barring theissue. Therecord containsan extengveindividud voir direonthe States
chalenge asto Juror 57 being stricken for cause. The record reflects the following exchange transpired:

TheCourt:  Ms Walace, did you indicateto uson yesterday thet you are opposed to
the degth pendlty?

Juror 57: Yes | did.

TheCourt:  Since you tdl me you are, would the fact that your Stting on the jury
involving potentia congderation of the degth sentence, would thet in any
way hinder you in reaching a verdict on the guilt phase or afect your
ability to vote guilty or not guilty in the guilty phese

Juror 57: No.
The Court: It wouldn't?
Juror 57: No.

TheCourt:  If youre a member of the jury thet return a verdict of guilty of capita
murder in the guilt phase, would you automaticaly vote againg the degth
pendty, even if the facts judify the deeth pendty beyond a reasoncble
doubt, and thelaw givento you by the Court dlowed the desth pendty to
be returned by unanimous vote of the jury?

Juror 57 Right.

TheCourt:  You're saying you would not autometicaly vote againg the degth pendty
or you would autometicdly vote againg the degth pendty?

Juror 57: | wouldnt autometically vote agand it.
TheCourt:  What aesomedf thethingsyou would tekeinto condderation beforeyou
would vote one way or the other?

Juror 57 Jugt the evidence, | guess....

TheCourt:  The jury, on which you st, has dready under this andogy, reached a
vedict of guilty. Now Mr. Mdlen [State] hes put on facts and
drcumgtances showing why the deeth pendty should be imposed. Mr.
Wong [ Defensg] will then have an opportunity to put on evidenceto show
why the degth pendty should not beimposad. Now, could you madeup
your mind -- would you make up your mind only after they have put on
this evidence, or just because you're agang the desth pendty, you would
vote againg the death pendty regardless?

Juror 57: I'd wait until after.
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The Court:

Juror 57:

The Court:

Juror 57:
Sae

Juror 57:
Sate

Juror 57:
Sate
Juror 57:
Sate
Juror 57:
Sate
Juror 57:
Sate

Juror 57:
Sate
Juror 57:
Sate

Juror 57:
Sae

Juror 57:
Sae

The Court:

Defenss

Juror 57:

Okay. You will wait until after. Youll St objectively, in afar and
impartia manner, and ligen to both Sdes. If the facts judiified it and the
law dlow it, could you then vote to impose degth?

Yes

And if the mitigaing drcumgances outwegh the aggravating
drcumgtances, could you vate for life without parole?

Yes...

What did you mean when you said that you are against the
death penalty?

| just don't believethat | could really votefor it.

Okay. Soin no crcumstance would you vote for it because of your

bdiefs?

Would | votefor the --

For the deeth.

Just because of my bdiefs?

Yesh.

No.

Areyou saying you could not vote for death?

| could votefor it, but it -- really.

Okay. Do you fdl like you could not vote for the deeth sentence on
somebady right now?

Wal.

Y ou're not sure?

No.

Y ou know, the Judge asked those question. Did you understand thet
when he was talking about weighing and dl thet?

| understand it, but | don't redly get it.

Wd|, its difficult. 1 mean, we undergand that. That's the only thing,

maybe, we underdand. But when the -- when the jury dedides if they
give the pendty of - or find him guilty of capitd murder, thenthejury hes
to decideif he gets deeth or not.

And jus smply from the evidence, from those things to judtify the death
pendty and then those things that would judtify not giving death is a
weaghingfor thejury. And somejurorssmply cannot give death; just say
theyreagaing it. Some say they could follow the law and would do the
weighing process. How do you fed, thet you could not --

| don't think | could do thet.

Thet'sdl.

Mr. Wong.

Ms Wadlace, |l me seeif | cantry to daify. Youhave -- your opinion
IS, you are againg the degth pendty; isthat correct?

Yes
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Defense All right. But what isrequired if you are seeted as a pendty phasejuror,
is that you mug follow the law that's given to you by the Court, even
though you have an opinion againg the degth pendty. Do you undersand

that?
Juror 57: Uh-huh (effirmetive response).
Defenss Y ou have to answer for her.

Juror 57: Yes gr.

Defense What the Court is asking you, isthet you are itting in the pendty phese

Juror 57: Uh-huh (effirmetive response).

Defense You will falow the lawv as given to you by the Court in making your
determingtion of life or degth based on the aggravating circumdtancesthat
are presnted to you and the mitigating drcumdtances that are given to
you. Fromthat, you must decidewhichweighsmore. Andfor the-- from
that, you will make a decison whether life or degth is the gppropriate
pendty. Do you undersand that?

Juror 57: Yes

Defense And it will require you to put asde you opinion about the degth pendty
and fdllow the law of the case -- in the pendlty phase. And the question
is, could you do thet? Even if -- even when the facts justify and
the law allowsit, could you imposethedeath penalty? That
isthe question.

Juror 57: | don't -- 1 don't think | can.

Defense All right.

TheCourt:  Thank you very much.

(JUROR 57 EXCUSED FROM CHAMBERS)

(emphasis added).
71. The Sate submitsthet Juror 57 conduded thet she could nat impose the death pendty, and a a
minimum, she definitdy equivocated back and forth. Based on the record this Court agrees. This Court
has examined the proper gandard for exdluson of ajuror in degth pendty cases under Wither spoon v.
Illinois, 391 U.S. 510, 88 S.Ct. 1770, 20 L.Ed.2d 776 (1968), asfollows:
InWainwright v. Witt, 469 U.S. 412, 105 S.Ct. 844, 83 L.Ed.2d 841 (1985),

the United States Supreme Court atempted to darify the Wither spoon juror exduson

gandard in desth pendty cases. See Witherspoon v. I llinois, 391 U.S. 510, 88 S.Ct.

1770, 20 L.Ed.2d 776 (1968). The proper dandard it asfollows:

is whether the juror's views would "prevent or substantidly impair the
performanceof hisdutiesasajuror in accordancewith hisingructionsand
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his oath." We note that, in addition to digpensing with Witherspoon's
referenceto "automatic' decison making, this sanderd likewise does not
require that ajuror's bias be proved with "unmigtakable darity.” Thisis
because determinations of juror biascannaot be reduced to question-and-
answer sessonswhich obtain resultsin the manner of catechiam. ... many
venireamen Smply cannot be asked enough questions to reach the point
where ther bias has been made "unmigiakably dear; these veniremen
may not know how they will reect when faced with imposing the death
sentence, or may be unable to aticulate, or may wish to hide thar true
fedings... there will be gtuaions where the trid judge is left with the
definite impression that a progpective juror would be uncble to fathfully
and impartidly goply thelaw.... deference mugt bepaidtothetrid judge
who sees and hearsthejuror.

Wainwright, 469 U.S. at 424-25, 105 S.Ct. at 852-53, 83 L.Ed.2d at 851-53;
Pinkney v. State, 538 So.2d 329, 345 (Miss. 1988) (judgment vacated and case
remanded inlight of Clemons v. Mississippi, 494 U.S. 738, 110 S.Ct. 1441, 108
L.Ed.2d 725 (1990)); L ockett v. State, 517 S0.2d 1317, 1335 (Miss. 1987); Fuselier
v. State, 468 S0.2d 45, 53-54 (Miss. 1985).

However, jurors who oppose the degth pendty or bdlieve it unjust, may sarveas
jurorsin capita cases "0 long asthey date dearly that they arewilling to temporarily st
addethar own beliefsin deferenceto theruleof law." Lockhartv. McCree, 476 U.S.
162, 176 S.Ct. 1758, 1766, 90 L.Ed.2d 137, 149-50 (1986); Hansen v. State, 592
So.2d 114, 128 (Miss. 1991).

Balfour v. State, 598 S0.2d 731, 755 (Miss. 1992) (quoting Wainwright, 469 U.S. a 424-25, 1055

SCt. a 852-53).

72. InManning v. State, 726 So.2d 1152, 1886-87 (Miss. 1998), this Court was faced with a
factudly amilar Stuation. Manning was convicted in the Circuit Court of Oktibbeha County, Mississpp,
on two counts of cgpital murder while engaged in commission of arobbery and was sentenced to degth.

Id. a 1152-53. Manning argued that potentid juror, Chanteau Bowens, was excluded for cause in
vidaionof Witherspoon v. Illinois, 391 U.S. 510, 88 S.Ct. 1770, 20 L.Ed.2d 776 (1968). In

Manning, the Court dated:



Maming arguesthat it is dear from the record that Bowens was ableto consder
the death pendlty, and that her datementsconcerning theimpasition of it were uneguivocd.
This contention is not supported by therecord. On her jury questionnaire Bowens stated
that she could never vote to impose the deeth pendty. On individual voir dire,
Bowens equivocated back and forth. Shefirg sad that she could give the deeth
pendtyif itwasdue Shedso said that a the beginning of the sentencing phase shewould
be favoring life over degth. Then, she again Sated that if the evidence warranted it, she
could give the desth pendty. Next, she sad that given thetwo options, she would have
to choose life over degth. Then, onemoretime, she said that she could vote for the degth

pendty....
Itisclear from areading of the record thet Bowens was excusad, over defense

objection, because of her equivocation on the death pendlty.... Affording the gopropricte
deferenceto thetrid judge who saw and heard Bowens, we cannot say thet heabused his
discretion.
Manning, 726 So.2d at 1186-87 (emphas's added).
173.  ThisCourt has hdd that the trid judge has "wide discretion in determining whether to excuse any
prospective juror, induding onechdlenged for cause™ King v. State, 784 So.2d 884, 887 (Miss. 2001).
A trid judge does not commit reversble error by excusing for cause a prospective juror "who gave
contradictory regponses, wavered on their position, and generdly gopeared confused regarding the deeth
pendty issue” 1d. a 888 (citing Dufour v. State, 453 So.2d 337, 341-45 (Miss. 1984)).
74.  ThisCourt findsthet thisissueiswithout merit. Clearly, Juror 57 went back and forth on the deeth
pendtyissue. Infact, therecord reflectsthat the last response given by Juror 57 was"l don't think | can,”
whenasked for thelast timeif she could imposethe degth pendty. Therefore, wefind thet after conducting
anindvidud vair dire of Juror 57, thetrid court did nat err in driking Juror 57 for cause.
V. Whether thetrial court erred by striking prospectivejurors
75.  Scott next arguesthat the trid court erred by not griking jurors 7, 15, 68 and 74. According to

Scott thesefour jurors Sated thet they could not conform ther conduct to thelaw and would automaicaly

return averdict of death. Scott dams that the jurors should be exduded pursuant to Witherspoon v.
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[llinois, 391 U.S. 510 (1968) and its progeny. He dams that counsd was denied a meaningful
opportunity to ask substantive questions (i.e, thair view of the degth pendty) of the venire pand.
776.  ThisCourt finds that none of these four jurors actudly served as part of the jury. Scott struck
jurors 7, 15, and 68 as part of his peremptory chdlenges The record reflects that the defense exeraised
its peremptory drikes asfollows: D-1 sruck juror 7, D-3 druck juror 15, and the dternate Srike DA-3
gruck juror 68. Asfor juror 74, the last possible juror seeted was dternatejuror 71, therefore, juror 74
was not even consdered for jury sarvice. Therecord reflects the prasecution, darifying the dternatesfor
the jury, dated to thetrid court “[a)nd the dternates, Y our Honor, that will be 59, 62, 69 and 71.” The
trid court then immediatdy sated “All right. Well impand the jury without sivearing them in and rlease
the other jurorsfor theweek....” Thus, juror 74 was not part of the impanded jury.
77.  Notwithsanding thet none of the jurors in question were part of theimpanded jury, dl of these
jurors sated that they could sat asde there opinions and followthelaw inthecase. Thetrid court posed
the fallowing questions with the juror ansvers
The Court: All right. Now let meask you my ultimate questions. If you'rea
member of the jury that retumns a verdict of guilty of capitd
murder in the guilt phase, part one, would you autometicaly vote
for the desth pendty, even if the mitigating facts and
drcumdancesjudified alife santence, and thelaw giventoyou by
the Court alowed alife sentence to be returned by the jury?
Would you automaticaly vote degth, or would you enter into this
weaghing process, weighing the aggravaing factors againg the
mitigating factors? Could you follow the lawv and firg do this
weighing thing’?
(JURORS RESPOND IN THE AFFIRMATIVE)
The Court: Can anybody not do that?

(NO RESPONSE FROM THE JURORS)
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The Court: If you can find, if you can't find, | just want to know.

Jduror No. 7: | can.

Juror No. 68: | cen.

Jduror No. 15: | can.

Juror No. 74: | don't know whether | can, becauseit' skind of atossupthere. They've

dready presented the facts and they’re judt reviewing the facts again.

After some further discussons with juror 74 on the process, the juror Sated that he could condder
aggravating and mitigating factors before making a decison on whether the defendant should recaive the
Oesth pendty. Following thetrid courts questions, the prosecution and defense conducted individud voir
direonthesefour jurors. The prosecution asked generdly if thejurors could consder dl the evidenceand
condder mitigating and aggravating factors before meking adedison. The defense then individudly voir
dired each juror. Eachjuror indicated thet they would not automatically impose the death pendty without
fird conddering and waghing the mitigating and aggravating factors. At the condusion of thisquestioning
by the trid court, the prosscution and the defense, thetrid court ruled:

Okay. Thecourt findsthat after the Court further advised the - - thesefour jurorsand after

they, therefore, became moreinformed, they were, infact, rehabilitated, and they shdl not

be gricken for cause.

178.  ThisCourtin Simmonsyv. State, 805 S0.2d 452, 503 (Miss. 2001), consdered anissue Smilar
to Scott’'scomplaint raised on gpped. In Simmons, thisCourt first addressed thefact that Smmonshed
not used dl his peremptory chdlenges and none of the jurors actudly sat on hisjury.

Our settled rule requires thet, before an gppdlant may chdlenge atrid court's refusd to
excuse ajuror for cause, he must show that he utilized dl of his peremptory chdlenges

Simmons, 805 So.2d at 503 (citing Hansen v. State, 592 So.2d 114, 129 (Miss. 1991)). The Court
aso conddered the jurors satements thet they could follow the law and put asde ther persond views on

the desth pendty. The Court stated:
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Further, each juror tedtified that they could put aside their persond views about the desth
pendty and follow the law in regard to Smmons case It appears that, by this
admission, they rehabilitated themselves. This languege of "putting asde’
persond bdiefs was goproved in the following passage of Leatherwood v. State:
Thetwo veniremen, Robert Nationsand Mary Garrett, indicated thet they
hed strong viewsin favor of the degth pendty. After the court overruled
gopdlant's chdlenge to the jurors, gppdlant used two of his peremptory
chdlenges to drike them. We have carefully consdered the questions
propounded to and responses of Nations and Garrett and are of the
opinion tha the trid courts ruing was in full compliance with
Witherspoon v. Illinois, 391 U.S. 510, 88 S.Ct. 1770, 20 L.Ed.2zd
776 (1968). When questioned by counsdl both jurors said thet they could
put asde thair persond fedings, fallow the law and indructions of the
court and return averdict based soldy upon thelaw and the evidenceand
not vate for the death pendty unless the evidence warranted it.
Leatherwood v. State, 435 So.2d 645, 654 (Miss.1983). Thetrid court cannot besaid

to have ered by fdlowing thislanguage
Simmons, 805 So.2d a 503 (emphadsadded). Smmonsaso complained about individudized voir dire
for propective jurors that were in favor of the deeth pendty, to which this Court hed:
[V]air dire ‘is conducted under the supervison of the court, and a great ded mug, of
necessity, beleft to its sound discretion.” Ballenger v. State, 667 So.2d 1242, 1250
(Miss.1995). ThisCourt hasdirected thetrid court to tekeasubgtantia rolein conducting
Witherspoon vair dire of potentid jurorsin capitd cases Ballenger, 667 So.2d at
1250. Thereisno error here.
Simmons, 805 So.2d at 503.
179. ThisCourt findsthet thetria court did not err by denying strikesfor causeonjurors7, 15, 68, and
74. The progpective jurors dl dated thet they could follow the law and weigh theevidence and mitigeting
and aggravating factors before making adetermination of whether Scoit should recaive the desgth pendity.
Therecordisfull of quesionsfromthetrid court, the State, and the defense concarning the desth pendlty.
The four jurors in question dso gppeared in the trid judge s chambers and were questioned more
extendvdy by the trid court, prosecution and defense. The record reflects that the defense individudly
questioned each of the four jurors in chambers. The trid judge placed no redrictions on the atorneys
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guesionsinchambers. Ladlly, wefind thet none of thejurorsever sat onthefind impanded jury, and thus,
never even voted on theissue of Scott’ squilt or whether he should receive adeath or life sentence. This
Court findsthet thisissue iswithout meit.

V1. Victim Impact Evidence - Guilt Phase
180.  Onapped, Scott argues thet thetria court erred in alowing the prosecution to admit what Scott
dlegesto be victim impact evidence from Lurlings tesimony during the guilt phese. Scott contends thet
the testimony wasirrdevant and inadmissible during the guilt phese. Scatt focuses only on the fallowing

tesimony from Lurline on direct examinaion by the Sate:

Sate: And, Mrs Leg, you live where?

Lurine 305 Lee Stredt, Boyle, Missssippi.

Sate: And for how long have you lived there?

Lurine Seven years

Sate: And who bought that house?

Lurine My husband and 1.

Sate: And that would be who?

Lurine Richard Lee, the deceased.

Sate: Mrs Lee how long were you and Richard Lee married?

Lurine Almog 52 years, lacking amonth and four days

Sate: And was he employed?

Lurine He had been retired for about 10 or 11 years.

Sae | cdl your atention to 1995 on November 15. Wereyou living, you and
Richad, in thet housein Boyle & thet time?

Luline Yes wewere,

Sate And you and he were retired. Can you tdl uswhat you did, if anything,
or what kind of adtivities you were engaged in?

Lurine Fshing and hunting.

Sae Enjoying retirement?

Lurine Enjoying retirement.

Sae And on this particular day, can you tdl usif there was anything thet you
paticularly were going to be doing?

Lurine Yes. Richard went to town for lagt-minute shopping beforewewould go
to my daughter, Sandra Dixon'shouse, and we were going to deer hurtt.
We hed acamp there.
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181. Thetrid record reflectsthat during thetestimony solicited by the Statefrom Lurlinethe defensedid
not object to any question or any of the testimony. Furthermore, as Scott did not raise any objection a
trid to theline of questioning or tesimony, this Court findsthat thisissueis now procedurdly barred from
being raisad for thefirg time ongpped. See Williams v. State, 684 So.2d at 1203 (contemporaneous
objectionruleisgpplicablein degth pendty cases). Alternatively, without waiving any procedurd ber, the
State arguesthetestimony wasnot "vidimimpeact" tetimony. See Crawford v. State, 716 So.2d 1028,
1046 (Miss. 1998) (overruled onother grounds) ("Victimimpact Satements arethose which describethe
vicim's persond characteridics the emationd effect of the crimes on the vicim's family, and the family's
opinion of the crimes and the defendant.”). The State contendsthat L urlinéstestimony wasthet of one of
the victim's regarding the drcumgtances of the arime: (1) the location of the home: (2) the fact that they
were retired and were & home and (3) the purpose of Legs trip to town thet day. The tesimony
pinpointed the location of the crime, the witnesss rdationship to the victim, why the witness was & the
location of the crime and the actions of the victim the day of the crime.

182.  This Court finds that the testimony was not "victim impect” tesimony. Lurlinés tetimony was
presented as awitness and avictim of the charged arimes. Her tesimony was solicited to explained the
arcumstances surrounding the crime and established guilt. Moreover, Scatt's lack of objection in the
record to contest the testimony from Lurline acts now to procedurdly bar thisissue on goped.

VII. Lesser Included Offense Instruction of Murder

183.  Scott briefly arguesthat thetrid court erred by denying aningdruction on thelessar-induded offense
of murder. Scott Sates generdly "[t]he evidence supported a lesser induded jury indruction™ without

providing any spedific facts or evidence in the record to support such a gatement.
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184.  Therecord doesnot reflect that Scott offered awritten |l esser-included offenseof murder ingruction
to thetrid court. Also, Scott does not cite to any such written indruction in the record.  Scott dites the
fallowing generic authority in support of hisargument:
A lessr induded indruction is gppropriate where alessr offense is identified within the
charged offense and arationd jury could find the defendant guilty of thelesser offensebut
not guilty of the grester one. Beck v. Alabama, 447 U.S. 625 (1980). The lesser
offense mugt not indude dl of the dements of the gregter offense. Sansone v. United
States, 380 U.S. 343, 349-50 (1965). It cannot indlude an additiond ement to those
inthe greter offense. It is "identified" within the gregter offense only if it is "necessaxily
presented as part of the showing of the greater offense, and both crimes rdae to the
protection of the sameinterests” E.g., United Statesv. Raborn, 575 F.2d 688, 691
(9thCir. 1978). Thelesser induded offenseindruction must begivenif itisrequested and
isappropriateto the case. E.g., Keeblev. United States, 412 U.S. 205, 208 (1973).
85. Thetrid court conducted a hearing prior to the condusion of the State's case-in-chief wherethe
Sate requested to withdraw its pre-filed murder indruction. The State argued that the ingtruction should
bewithdrawn, as"therebeing no showing herethat it [ Lessmurder] wasanything other than akilling during
the course of robbery." Soott'scounsd did not request amurder indruction. However, the defense sated
Its objection to withdrawing the Statesingruction before the defense presented itsportion of thetrid. The
Oefense d 0 dated the lesser-induded ingruction should be granted only if the evidence warrantsit. The
trid court deferred consideration until the condusion of dl the evidence,
186. Eventhough Scott hed not offered a written jury indruction, the trid court did condder Scott's
request for alesser-induded ingruction of murder and the Statés request to withdraw the lesser-induded
ingruction it had pre-filed with the derk's office. The following exchanged occurred on the record:
TheCourt:  Now, Mr. Wong, we come back to your lesser incdluded ingtruction
involving murder.
Defense Your Honor, if thereis no rabbery by my dient but heés involved in the

homicide, then that would make it amurder case. Wewould think thet a
lesser induded indruction regarding murder iswarranted.
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TheCourt:  Gvemethefactud bessfor it. Your dient admitted he got into the car
and ariveit off.

Defense: But hedid not tekeit againg thewill of Mr. Lee. The Court -- therésnot
-- the Court -- the jury may find, based on what the jury will bdieve or
not believe, that he wasinvolved in the homicide but not the robbery.  If
thet isthe gtuaion, then hewould be guilty of murder. 1t would Setethat
the lesser induded offense of murder dso be submitted to thejury.

The Court: Is your dient contending thet he had permisson to take it or implied
permission to tekeit?

Defense No, g, but the bassiswhat will the jury bdieve, which they can bdieve
or dishdieve anything they want. If they disbdievethe robbery portion of
it, then we have ahomicide, which is-- in that case, would be murder.

TheCourt:  Let mehear from the Sate.

Sate Y our Honor, | would say there, that in Bail v. Watkins, which is 692 Federd
Second, 999, it sayswhen the defendant admitscommitting theunderlying offense,
but denies committing the murder, no proof exis sufficent to grant a lesser
induded offense indruction of Imple murder. Thet'sin point.

TheCourt:  All right.

187. InPresleyv. State, 321 So.2d 309, 310 (Miss. 1975), this Court said:
[T]he jury should nat be indructed as to a lessar-induded offense in such away asto
ignore the primary charge asthiswould be confusng to thejury. Itisdso truethat if the
evidence does nat judtify submisson of alessar-induded offense, the court should refuse
to do s0. Unwarranted submisson of a lessy offense is an invitation to the jury to
disregard the law.
See Gracev. State, 375 So.2d 419, 420 (Miss. 1979).
88. The Court further dated that:
[L]essr-induded offenseingructions should be given if thereisan evidentiary bessinthe
record that would permit ajury rationdly to find the defendant guilty of the lesser offense
and to acquit him of the greater offense” Hobson v. State, 730 So.2d 20, 26 (Miss.
1998) (quoating Welch v. State, 566 So.2d 680, 684 (Miss. 1990)).
Mitchell v. State, 792 So.2d 192, 218 (Miss. 2001).
189. Therefore, evidence must be presented a trid to support thetria court granting alesser-induded
ingructiononmurder. See Edwardsv. State, 737 So0.2d 275, 310-11 (Miss. 1999); Turner v. State,
732 S0.2d 937, 948-50 (Miss. 1999); Bell v. State, 725 So0.2d 836, 854 (Miss. 1998); Evans v.
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State, 725 S0.2d 613, 664-66 (Miss. 1997); Conner v. State, 632 So.2d 1239, 1253-55 (Miss. 1993)

(overruled on other grounds).
190. The evidence presented a trid, induding Scott's own testimony, established that he took Legs
automobile. Theevidence aso established that Leewas murdered. If Scott wasinvolved in Legsmurder,
asthejury determined, thetaking of Legsautomobilewasby definition robbery. Miss. Code Ann. 897-3-
73 defines robbery asfollows:

Every person who shdl fdonioudy take the persond property of ancther, in hispresence

or from hisperson and againg hiswill, by vidlenceto his person or by putting such person

in fear of someimmediate injury to his person, shal be guilty of robbery.
191.  ThisCourt findsthet the evidence presented in the case does not support aressonablejury finding
Scott guilty of murder rather then cgpitd murder. Grantingajury on thelessar-induded offense of murder
was not warranted under the facts presented. We find that the trid court did not err in denying Scott's
request for ajury indruction on the lessr-induded offense of murder.

VI, IX & X. Proposed Jury Instructions: D-2, D-3, D-4

192.  ThisCourt has repeatedly reiterated the sandard of gppellate review goplicable to questions of
denid of jury indructions asfollows

When conddering a chdlenge to a jury indruction on goped, we do not review jury

indructions in isolaion; rather, we read them as a whole to determine if the jury was

properly ingructed. Burton ex rel. Bradfordv. Barnett, 615 So0.2d 580, 583 (Miss.

1993). Smilaly, this Court has dated that "[i]n determining whether error liesin the

granting or refusd of variousindructions, theingructions actudly given must bereed asa

whole. When S0 read, if the indructions fairly announcethelaw of the caseand cresteno

injugtice, no reversble error will be found" Coleman v. State, 697 So.2d 777, 782

(Miss 1997) (quating Collins v. State, 691 S0.2d 918 (Miss. 1997)). In other words,

if al indructions taken as a whale farly, but not necessarily perfectly, announce the
aoplicable rules of law, no error results.
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Milanov. State, 790 So.2d 179, 184 (Miss. 2001). See Austinv. State, 784 S0.2d 186, 193 (Miss.
2001). See also Agnew v. State, 783 S0.2d 699, 701 (Miss. 2001).

A. Proposed Instruction D-2
193.  Scott briefly contendsthet thetrid court erred in denying proposad ingruction D-2, which dated:

The Court indructs the jury that aconfesson is not condusive and may be of litlewaght
or of great weight or of no weight according to the circumgatances of this case the
determination of weight to be accorded a confesson isfor the jury to determine.

194. After adiscusson on the record, the trid court denied the indruction finding thet it was induded
in the court'sindruction, C1. Thetrid court'singruction C1 gatesin pertinent part:

You are not to Sngle out one indruction done as daing the law, but you must
condder thereindructions assawhole

It isyour exclusive provinceto determinethefactsin thiscaseand
consider and weigh the evidencefor that purpose. Theauthority thusvestedin
you is not an arbitrary power but mugt be exerdsed with sncere judgment, sound
discretion and in accordance with the rules of law Sated to you by the court.

Both the State of MissssSppi and the defendant(s) have aright to expect that you
will conscientioudy consider and weigh the evidence and gpply thelaw of the caseand that
youwill reechajury verdict regardless of what the conseguencesof such verdict may be....

As sole judges of the facts in this case, your exclusive province is to
determine what weight and what credibility will be assigned the
testimony and supporting evidence of each witnessin thiscase. You ae
required and expected to use your good common sense and sound honest judgment in
conddering and weighing the tesimony of each witness who was tedtified in this case

(emphasi's added).
195.  Therecord indicates the fallowing exchange:

TheCourt:  Mr. Mdlon [State], your reponseto D-2....

Sate [W]e don't agree to that indruction. | don't know where he getsthis....
[H]€s commenting on evidence there

TheCourt:  (Court readsindruction.) Mr. Wong, whereisthat coming from?

Defense Diddlemeyer versus State,... 234 Southern Second 292, a
Missssppi 1970 case. Wilson v. State, 451 Southern Second, 724 a
Missssppi 1984 ca= HereisDiddlemeyer.



Sate

The Court:

Defense:
Sae

Sae

Defenss

Defense:

The Court:

Defenss

The Court:

Defense:

The Court:

Defense:

Sae

The Court:

If thet's -- if thet's not a comment on the evidence, | don't know what
would be.

Mr. Wong [Defensg] what is that redly saying? In the absence of thet
indruction, wouldntt it be up to the jury, anyway.

Wiell, how do they know what sandard to gpply?

Judge, may | see C-1, your indruction C-1? And can | respond to your
guestion, even though you did address thet to Mr. Wong?...

Yousy in C-1, "As s0le judges of the facts in the case, your exdudve
judges province isto determine what weght....

[A]nd credibility will beassgned to thetestimony and supporting evidence
of thewitnessssinthiscase” And thisisancther indruction, andit Sngles
out some tesimony concerning the confession. | just redly don't -- have
never heard of something that would go to that. Did he confess? Is
acoepting these as confessons of cagpitd murder?...

Y our Honor, Mr. Mdlen put on Mr. Estes, who stated that ... Mr. Scott
dated thet he shot Mr. Leeand he shot asMs. Lurline Lee.
[D]oes the defendant conceive that he confessd.

No, gr, but thet isjus what it is....

Wee, he can't confess and not confess a the same time, is what he's
pointing out. Now, did he confess or not?

Basad on the legd definition of confesson -- based on Mr. Egtes
gatement that Mr. Scott had supposadly give, thet isalegd definition of
confesson.

So thereisaconcession that he confessad.

Under the legd definition.... But, we have this supposedly confesson
mede by Mr. Scott, given to an officer. The jury may think this is
condugve, but it isnot. That'swhat the lawv says Thisiis for them to
determine. Hemay, for example, be atrue confesson of dl thedements
of thecrime, but it tdlsthejury whet weight it isto gpply to the confesson:
Great weight, litle weight, or no weaght, without tdling thejury thisisnot
condusive of anything.

Canl get anindruction, Judge, thet awitnesswhich the defenseis caling,
thet thet tetimony is not condusive and may nat be given any weght?
Can | get an indruction for evary defense witness that tedifies?
Absolutdy nat. And that'swhat thisisdoing, issingling out one aspect of
thecase.... | think thet that paragraph, which is coming out of the C-1
indruction, isadl-encompasing, o far asan indructiontothejury. This
isan indruction given by the Court to tdl the jury how to do this And
when you gart Sngling out certain agpects of the case and give separae
ingtructions on that, then that's where the errors comeiin.

Wil the Court rules that Mr. Wong is entitled to sngle out. But the
angling out is limited to your dosng argument. C-1, | agree, is dl-
encompassing. It saysthe jury shdl determinetheweight and credibility.
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Defense:

The Court:

Defenss

The Court:

Defense:
Sae
Defenss
Sae

Defense:

The Court:

Defenss

The Court:

Defenss

The Court:

Defenss

196. Insupport of ingruction D-2, Scoit dites Crane v. Kentucky, 476 U.S. 683, 106 S.Ct. 2142,
90 L.Ed.2d 636 (1986) on apped, but not a trid, and dso Wilson v. State, 451 So.2d 724 (Miss.
1984). In Crane, the United States Supreme Court conduded that crcumdtances surrounding a

confess oncannot be exduded as evidence when the confessonisadmitted. Crane, 476 U.S. at 690-91,

And you can sngle out that part about the confession and say it gpplies
even to the confession.

All right. But, Your Honor, therés dso the Court's indruction thet the
atorneys arguments are to hdlp refresh your memory, and you cangiveit
any weght or no weght thet you wart.

That'strue.... But thereisalaw that saysyou cannot otherwise Sngleout,
too.

Yes gr. | undersand that.

And therés another that says ingructions should not be redundarnt,
repetitive, superfluous.

But | don't think thisis redundant or superfluous because it does nat tell
them the law on confessons

Raymond, if you're quoting Wilson versus State, 451 7-24 --

Yesh.

Thisonly saysthat the Court mekesadetermination asto theadmissibility,
and the jury determines the weight and credihility.

That'sright. That'sthe support for doing that. That'sanow laer case
But C-1 tdls them they determine the waight and credibility. And thet
would betdling them dl over again, would it not?

W, that -- we have just proposed that ingruction for the Court.

All right. Y ou come up with agood one. And if it would not redundarnt,
it would havealot of merit. Itsnotwrong. Itsnotimproper. Butitsdl-
encompassed in C-1, the Court finds and rules.

And denies?

Denies

Okay.

106 SCt. a 2147. On gpped, Scott quotesin hisbrief from Wilson, asfollows

Theadmissibility of a confession ... isto bedistinguished fromtheissuedf its
credibility and itsweight ... [T]hecompetency of a confession asevidence
is for the court to decide as a matter of law, while the weight and
credibility of a confession isfor thejury to decide dong with ather tetimony
and physicd evidence...'
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Wilson v. State, 451 So.2d a 726 (emphasisadded). InWilson, the Court defined therolesof thetrid
court judge and the jury when aconfesson isadmitted. 1d. The Court hed thet thetrid court judgeisto
determine the voluntariness of a confesson or itsadmisshility, and thejury isto detlermine theweight and
credibility to assgn to aconfesson. 1d. However, this Court did not require in Wilson that separate
ingruction on the weight and credibility to be afforded when aconfesson isadmitted. 1d. Inthecasesub

judice, the trid court's indruction C-1 adequatdy indructed the jury onits role as the sole judge of the

Once aconfesson isadmitted into evidence, adefendant is entitle to submit evidence and
have the jury pass uponthefactud issues of itstruth and voluntarinessand upon itsweight
and credihility ... [T]hejury may conduded thet the confession, though found by the court
to be voluntary, isuntrue and not entitled to any weight ... Confessonsare not condusive
and may beweghed asto ther credibility under the drcumdtances by thejury. Thisisa
metter for the jury and not the court.

weight and credibility to assgn to dl testimony and evidence presented.

197.

198.

This Court finds thet the jury was properly indructed. Scott cites no authority to merit reversdl.

B. Proposed I nstruction D-4
Scott contends thet thetria court erred by dlowing ingruction D-4, which dated:

The Court indructs the Jury that inreaching your verdict you areto consder all of
the evidence concerning the entire case and the dircumstances surrounding thecrime. One
of theissuesin thiscaseistheidentification of Kevin Scoit asthe perpetrator of the crime.
As with each dement of the crime charged, the State has the burden of proving identity
beyond a reasonable doubt, and before you may convict Kevin Scott, you must be
satisfied beyond a reasonable doubt of the accuracy of the identification of Kevin Scott.
If, after congdering dl of the evidence concerning the crime and the witness identification
of Kevin Scott as the person who committed the crime, you are not convinced beyond a
reasonable doubt thet heis the person who committed the arime, then you mugt find him
not gquilty.

| dentification testimony is an expresson or bdief or impresson by the witness
Y ou mugt judge its vaue and rdighility from the totdity of the drcumstances surrounding
the crime and the subssquent identification. 1N gppraigng the identification testimony of a
witness, you should congider the following:
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1) Did the witness have an adequate opportunity to observe the

offender?

2) Did the witness observe the defender with an adequate degree of
dtention?

3) Did the witness provide an accurate description of the offender
dter the crime?

4) How cartainisthe witness of the identification”?
5) How much time passed between the crime and theidentification?

If, after examining dl of the tetimony and the evidence, you have a reasonable

doubt thet Kevin Scott was the person who commiitted the crime, then you find Kevin

Scait not guilty.
199.  Soott arguesthat the indruction was necessary because "the case hinges on whether Mrs. Legs
identification was correct...”  Scott ignores dl the other evidence presented at trid againgt Scott induding
hisconfession, the DNA evidence, possession of itemsthat belonged to Lee and itemsrecovered thet were
covered in Legs DNA. Scott focuses soldy on Lurlings eyewitness identification. Scott cites Davis v.
State, 568 S0.2d 277 (Miss. 1990) and Warren v. State, 709 So.2d 415 (Miss. 1998), in support of
his pogtion.
1100. In Dauvis, this Court gated that the identification ingruction offered could have been granted.
Davis, 568 So.2d & 280-81. The Court did not Sate that Daviss ingruction was required to be given
just because thar exigted eyewitness identification. See id. However, this Court determined that where
only apart of anidentification indruction was granted, Daviswas not prgudiced by the ddetion. 1d. The
Court held that there was no adverse effect on Daviss case because Daviss guilt was established beyond
aressoneble doubt by the overwheming weight of evidence. 1d. at 281.
7101. The defense dso cited Warren on goped and a trid. In Warren, this Court found thet trid

court'sfalureto ingruct thejury on thelaw of identification wasreversble eror. Warren, 709 So.2d a

421. However, thefactsinWarren and thefactshereare dearly didinguisheble. The Courtin Warren
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determined thet the identification instruction should have been alowed because the "case turned on the
identification of Waren by asingle person.” Id. a 421 (emphass added).

1102. Here, therecord reflectsthat the trid court conducted an extendve eight-page examinaion of the
defense'srequest for theidentificationingruction, D-4. Thetria court conduded thet the caseagaingt Scott
was not based soldy on thetestimony of oneeyewitness: Therefore, Warren isnot goplicabletothecase
a hand.

1103. Scott gave aconfessonwhen arrested that hekilled Lee and shat & L urling Officer Edestedtified
asto Soott's confesson at trid; Scott testified thet he took the Leg's automobile; Leg's DNA was found
onamong other things, Scott'sjacket, money enve op, theL egsautomobile; witnessesestablished thet after
Scott admitted abandoning the Legs automohile, he sought and recaived aride home rather than going to
the police. The evidence d =0 reflects that Scott had wrecked hiswhite 1988 Oldsmobile Serathe day
before he ended up taking Legs white 1990 Oldsmobile Sara Clearly, Lurlingsidentification was only
part of the evidence introduced againg Scott. Infact, Scott was taken into custody based on the bloody
jacket and driver'slicensefound near Led's abandoned automobile, not Lurlings eyewitnessidentification.
1104. Infurther support of itspogtion, the SatedtesFrancisv. State, 791 So.2d 904, 908-09 (Miss.
Ct. App. 2001) and Thomas v. State, 766 So.2d 809, 811 (Miss. Ct. App. 2000), in support of its
podition thet the ingtruction offered by Soott on identification was not required.

1105. InFrancis, the Mississppi Court of Appeds determined that Warren was not gpplicable to
require an identification indruction because the identification did not rest solely on the tesimony of one
eyewitness Wilkes. Francis, 791 So.2d at 908. The court dated that Francisdisclosed to Lt. Waker
where the gun used to commit the robbery had been hidden and led the palice to that location. Id.

Therefore, thecourt determined no eror exigted in not dlowing theidentificationingruction. 1d. at 908-09.

49



1106. InThomas, the Missssppi Court of Appedls addressed our holding in Warren, g&ing:
The Missssppi Supreme Court hashdd that thefallureto give anidentificationingruction,
uponreques, isreversble error where theidentification of the accusad restsentirdy upon
the tesimony of agngewitness See Warren v. State, 709 So.2d 415, 420 (Miss.
1998).... Mrs McQuillan's testimony was not the sole evidentiary basis upon which the
identificationof Thomasrested. Thomasslocation near thecrash Sght of thestolenvehide
and his flight from law enforcement officers provided independent evidence of his
invalvement in the aimes
766 So.2d at 811.
9107. ThisCourt finds that Scott does nat etablish thet indruction D-4 was required given the other
evidence introduced againg him. The case againgt Scott did not rest soldy on the tesimony of asingle
gyewitness. Thisissue does nat merit reverd.
C. Proposed Jury Instruction D-3
108. Scott contendsthat the trid court erred in not granting proposed indruction D-3 which Sated as
follows
The Court indructs the jury that some degree of participation in acrimind act mugt be
shown in order to establish liahility, and proof that one has stood by a the commission of
a crime without taking [dc] steps to prevent it does not done indicate participation or
combination in the wrong done, dthough he gpprovesthe act.

11109. Scott based his proposed indruction on Cochran v. State, 191 Miss. 273, 276, 2 So.2d 822,
823 (1941). However, this case is dealy diginguishabdle from the drcumgtances in Cochran. In
Cochran, the Sheiff of Attada County found beer and dot mechinesinadancehdl. 1d. a 822. When
the sheriff found beer and 9ot machines, he went outsde to make an arest. |d. The defendant wes
aresed outddethe premises. 1d. After the arredt, the sheriff conducted a search upon the defendant's

person, finding two concedled battles of whiskey. The defendant was prosecuted and convicted on the

posession of whiskey. 1d. & 822-23. "The sheiff had no warrant for the arrest of gppdlant, and it is
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admitted that the officer had no probably cause a the time which would authorize the arest for the
possesson of thewhiskey.” 1d. a 823. The Court consdered whether the arrest wasauthorized for the
possession of the beer or dot mechines. 1d. The defendant was merdy sanding outdde the premises as
a bystander when the arrest occurred.  The Court, quoting Harper v. State, 83 Miss. 402, 415, 35
S0.2d 573 (1904), dated thet "some degree of participation in the crimind act must be shown in order to
esablish any aimind lidhility." 1d. Asthe arrest on the possession of beer and dot machines was not
proper, the evidence of the conceded whiskey was not admissible. 1d.

1110. In Branning v. State, 215 Miss. 223, 229, 60 So0.2d 633, 634 (1952), a drugdore in
Brooksville, Noxubee County, Missssppi, was burglarized. Id. a 633. The defendant was suspected

of committing theburglary soldly because hehad beenin the druggtore the day beforethe night the burglary

wascommitted. 1d. The Sheriff of Noxubee County trave ed to Columbus, Lowndes County, Missssppi,
to arest the defendant. 1d. The defendant was arrested, and without awarrant, asmal box containing
five morphine tablets was taken from the adhtray in the defendant's automobile Id. Basad on this
evidence, the defendant was convicted. Id. The defendant objected to use of the evidence of his
possession of themorphine. 1d. at 634. Onapped, thisCourt, citing Cochran, reversed the conviction.
|d. at 634, 637. The Court sated, "[i]n the case & bar, the mogt thet isshownisthat gppellant wesinthe
druggtore some time during the day prior to the commisson of the cimethe night fallowing.” 1d. at 634.
The Court further condluded that "as a matter of logic and common sense’ there was not reasonable

grounds to bdlieve that the defendant "'committed the burglary smply and done because he, dong with

others was seen in the Store during the day prior to the night the store was burglarized.” 1d. at 636-37.
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f111. InDavisv. State, 409 F.2d 1095, 1100 (5th Cir. 1969), the Fifth Circuit cited to this Court's
hadngin Cochran. Davisinvolved abank robbery that occurred in Hickory Hat, Missssppi. |d. a
1096. Thedefendant wascaught inthe act of burglarizing thebank. 1d. & 1098. Thedefendant'sdothing

revedled, after FBI andys's, debristhat matched debris on the bank'sfloor a the point wherethe bank hed

been entered. 1d. a 1098. In afirming the conviction, the FHfth Circuit hdd:

InCochran v. State, 191 Miss. 273, 276, 2 So.2d 822, 823, acasewherean
arrest was made on direct information thet the person arrested was present, and wherein
neverthdess the arrest was held to have been unlawful, for the reason that 'some degree
of patidpationinthecrimind act must be shownin order to etablish any aimind lighility.
Proof that one (was presant or) has sood by a the commisson of acrime without taking
any geps to prevent it does not done indicate such paticipation or combingtion in the
wrong done asto show crimind lighility, dthough he goproves of the act'.

Two yearsedlier,in Leflore v. State, 197 Miss. 337, 22 S0.2d 368 (1945) ...
the Missssppi Supreme Court read the other Sde of the coin. There a dead body,
obvioudy dispatched by violent means, was found by the roaddde. The sheriff wes
natified. He followed atral of blood, broken twigs, and disturbed grass up to where it
stopped a the home of the defendant. He there discovered that the yard had recently
been throughly swept; therewas blood near the front eps covered with aghes; therewas
asmouldering firewherein dothing had been burned; and therewere blood Sained blocks
conceded inahallow tree. The Supreme Court held that probably cause exided for the
ares of the defendant without awarrant.

In the case now before usiit is not to be doubted thet Mr. Ash and the other
officers had credible information thet the bank was being burglarized. Moreover, from
what he observed with hisown sensesMr. Ash had good reason to bdievethat Daviswas
one of those engaged inthefdony. The arest without awarrant was perfectly lawful.

This being true, the officers acted within thar lawful authority in removing the
dathing of the defendant and subjecting it to laboratory andyss. The results were
admissbleinevidence Wardenv. Hayden, 387 U.S. 294, 87 S.Ct. 1642, 18 L .Ed.2d
782 (1967)....

The evidence was more than suffident to etablish thet Davis aided and abetted
the othersin the commission of the bank burglary. 1t haslong been settled thet the acts of
dl patiapantsin the commisson of acrime areadmissble againg the athers even though
no congpiracy ischarged. United Statesv. Messina, 2 Cir. 1968, 388 F.2d 393, 394;
United Statesv. Sears, 7 Cir. 1964, 332 F.2d 199, 201 (photograph of automohbiles
and other ojects used in the commission of arobbery and asack dropped by one of the
robbers.).

Davis, 409 F.2d at 1100.
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1112. Cochran and subsequent casesthat have been discussed this Court'sholding in Cochran, have
dl involved the quedtion of whether probable cause exised to warrant arest. Here, the record dearly
reflects evidence of Scott'sparticipation inthecrimina acts. Scott tedtified that hetook Led's automaohbile.
Hisfingarprints were found in the automobile  Leg's blood and DNA were found in the automohbile, on
Scott'sjacket, anong other thingsrecovered. Scott gave aconfesson thet hekilled Leeand shot a Lee's
wife, Lurline. Scott had wrecked his 1988 Oldamobile, which wassmilar to Leg's 1990 Oldsmobile, the
day before. Lurline identified Scott as the person who shot and killed her husband and shot & her on
November 15, 1995. Obvioudy, thiscaseisdisinguisheblefrom Cochran.

1113. Therefore, wefind thet the trid court did not err in not granting Scott's proposed ingruction D-3.
Suffident evidence of Scott's participetion renders thisissue without merit.

X1. Victim Impact Evidence - Sentencing Phase

1114. Soott contends that the trid court permitted improper use of victim impact evidence. However,
as the State correctly points out, Scott never identifies what evidence he conddered improper. Also,
nathing in Scatt's brief makes any reference to dleged improper tesimony.® Without specific evidenceor
objectionto congder, this Court findsthet thisissueisnot properly beforethisCourt. M.R.A.P. 28 (9)(6)

providesthat:

® While not waiving any procedura bar, the State does speculate that Scott may have been
referring to Leg's wife's tesimony during the sentencing phase. Only two witnesses testified for the State
during the sentencing phase. Scott had specificdly referenced dleged victim impact evidencefrom Lurline
in the guilt phase in Issue VI. However, Scott does not name Lurline in thisissue. Lurlings testimony,
which was congderably brief, was the only testimony presented by the State regarding Le€e's personal
hisory. The defense did not pose any questions on cross-examination to Lurline. The record further
reflects that Scott did not object to any of the questions posed to Lurline or her responses.
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The argument shdl contain the contentions of gppdlant with repect to the issues

presented, and the reasons for those contentions, with ditations to the authorities, Satutes

and parts of the record relied on.
1115. InConleyv. State, 790 So.2d 773, 784 (Miss. 2001), Conley was convicted of capita murder
in the Circuit Court of Pike County. On gpped, Conley dleged thet thetrid court erred innat dlowing a
full cross-examindtion of the Staieswitness. 1d. The Court did not find any bessfor theissue, gaing:

Pursuant to M.RA.P 28 (8)(6), thisissueis not properly before the Court. Conley has

faled to dte any spedific indance in the record where the trid court limited his cross-

examingion....
Id.
1116. Wefind that thisissueis procedurdly barred for falure to alege any spedific error for this Court
to congder.

X1l & XII1. Prosecutor'sClosing Arguments - Sentencing Phase

{117. In his twefth and thirteenth issues, which will be combined, Scott contends thet the Sate
impamissbly meade reference from the Bible, to God and God'slaw. Scott argues thet reference to the
Almighty crossed the line. In his brief, Scott does not discuss or didinguish the line of cases where this
Court hasrepeatedly held that commentsto stripturd, rdigious or biblical references are proper indosing
aguments. See Berryv. State, 703 So.2d 269, 281 (Miss. 1997); Carr v. State, 655 So.2d 824, 853
(Miss 1995). Furthermore, Scott does not address the State's dosing remarks thet the jurors were to
fallow the indructions given by the trid court, explaining the ingructions and gpplication of the law to the
insructions.
1118. The State contends that thisisue is not properly beforethis Court for consderaion. A review of

the record reved s that Scott never objected to the Satements made by the State ondose. Accordingly,

this Court finds that we need not address issues that are not objected to and presarved for appedl.
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1119. InWellsv. State, 698 So.2d 497, 514 (Miss. 1997), this Court determined that the defendant
was procedurdly barred from raising dlegations of improper comment by the Siaein itsdogng arguments
for thefirg time on goped, Saing:

A review of therecord reved sthat no objection wasraised to these commentsa trid and
it israised for the fird time on this gpped. Any dam iswaved for falure to rase a
conterporaneous objection. Ballenger v.State, 667 So.2d 1242, 1272 (Miss. 1995),
cert. denied, us. , 116 S.Ct. 2565, 135 L.Ed.2d 1082 (1996); Davis
v. State, 660 So.2d 1228, 1245 (Miss. 1995), cert. denied, uU.S. , 116
S.Ct. 1684, 134 L.Ed.2d 785 (1996); Chase v. State, 645 So0.2d 829, 854 (Miss.
1994), cert.denied, 515U.S. 123, 115 S.Ct. 2279, 132 L .Ed.2d 282 (1995);Hansen
v. State, 592 S0.2d 114, 139-40 (Miss. 1991), cert. denied, 504 U.S. 921, 112 S.Ct.
1970, 118 L.Ed.2d 570 (1992).

1120. InWilliamsv. State, 684 So.2d & 1192, the Court determined that Williamss assgnment of
error, on goped, was procedurdly barred where the dleged error was raised for thefirst time on gpped.
Dexpite the fact that Williams was adeeth penatly case, the Court found thet theissuewas procedurdly

barred for falure to make a contemporaneous objection & tria in order to presarve the issue on goped.

Id. InColev. State, 525 S0.2d 365, 368 (Miss. 1988), which was cited by the Court in Williams, the
defendant argued that hisrights had been violated by comments made by the prosecution. The Court hdd:

Counsd may not st idly by making no protest as objectionable evidence is admitted, and
then rase the issuefor thefirg time on goped. |f no contemporaneous objection ismede,
the eror, if any, iswaved. This rulés gpplicability is not diminished in a capitd case
Irving v. State, 498 So.2d 305 (Miss. 1986), cert denied, U.S. , 107 S.Ct.
1986, 95 L .Ed.2d 826 (1987); Johnson v. State, 477 S0.2d 196 (Miss. 1985), cert.
denied, 476 U.S. 1109, 106 S.Ct. 1958, 90 L.Ed.2d 366 (1986); In re Hill, 460
S0.2d 792 (Miss. 1984); Hill v. State, 432 So.2d 427 (Miss), cert. denied, 464 U.S.
977,104 S.Ct. 414, 78 L.Ed.2d 352 (1983).

f121. Based on the lack of any objection in the record to any comments by the State in its dosing
agument and basad on the prior holdings of this Court, this Court finds thet this issue is procedurdly

barred.
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X1V. Proposed Instruction D-1A

1122. Scott argues that the trid court erred in denying proposed sentencing indruction D-1A, which
provided:

The prosecution has introduced whet isknown asvictim impact evidence. Vidimimpact

evidenceisnot the same asevidence of agtatutory aggraveting drcumstance. Introduction

of victim impact does not rdlieve the date of its burden to prove beyond a reasonable

doubt the exigence of a Satutory aggravaing drcumdance.  This evidence is Smply

another method of informing your [Sc] about the harm caused by the crime in question.

To the extent that you find thet his evidence reflects on the defendant's cul pability you may

congder it, but youmay not useit as asubgtitute for proof beyond areasonable doubt of

the exigtence of agatutory aggravaing drcumstance.
1123.  Without providing any spedific authority, Scott contendsthat "if thejury hasrecaived victimimpect
evidence, and the defendant requeststhejury to beindructed on their use of such evidence, anindruction
should be given." Soott further datesthat "a best such alack of indruction is vague asto how thejury is
to usetheevidence™" The authority ried on by Scott in support of his vagueness argument isMaynard
v. Cartwright, 486 U.S. 356, 361, 108 S.Ct. 1853, 1957, 100 L.Ed.2d 372 (1988) ("[C]lams of
vaguenessdirected at aggravating drcumstances defined in cgpital punishment datutes ... characteridticaly
assert that the chdlenged provisonfallsadequatdy to inform jurieswhat they mugt find toimposethe degth
pendty.”) and Espinosa v. Florida, 505 U.S. 1079, 1081, 112 S.Ct. 2926, 2928, 120 L.Ed.2d 854
(1992) ("Our casss ... edablish thet an aggraveting drcumdianceisinvdid ... if its description is o vegue
as to leave the sentencar without sufficent guidance for determining the presence or absence of the
factor.").
1124. Thetrid court gavejury indruction S-1A whichindructed thejury asto theaggravating factorsand
how to gpply the aggravating factors. Furthermore, Indruction S-2A was given by the trid court which

indructed thejury toweight the aggravating and mitigating factorsin sentencing. Indruction S-1A provided:
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Y ou have found the Defendant, Kevin B. Scott, guilty of the crime of capitd
murder. 'Y ou must now decide whether the defendant will be sentenced to deeth or life
imprisonment without parale. Inreaching your decision, you may objectively condder the
Oetailed circumstances of the offense for which the defendant was convicted, and the
character and record of the defendant himsdf.  'You should consder and weigh and
aggravating and mitigating drcumdances as s forth later inthisindruction, but you are
cautioned not to be swayed by mere sentiment, conjecture, sympathy,
passion, prejudice, public opinion or publicfeeling.

A.

To return the desth pendlty in this case you mudt firs unenimoudy find from the
evidence beyond a ressonable doubt thet one or more of the following facts existed:

1. Thet the defendant actudly killed Richard Lee

2. Thet the defendant attempted to kill Richard Lee.

3 That the defendant intended the killing of Richard Leetake place
or;

4, That the defendant contemplated that lethd force would be
employed.

B.

To returnthe degth pendty you mugt find thet the mitigating drcumstances-- those
which tend to warrant the less severe pendty of lifeimprisonment without parole-- do not
outweigh the aggravating crcumstances -- those which tend to warrant the desth pendlty.

Consider only the following elements of aggravation in
determining whether the death penalty should be imposed:

(1) whether the capital offense was committed for the
purposed of avoiding or preventing alawful arrest,

(2)  whether the capital offensewascommitted whilethe
defendant was engaged, or was an accomplice, in the
commission of robbery.

Y ou must unanimoudy find, beyond a reasonable doukbt, that one or more of the
preceding aggravating crcumdances exigsin this caseto return the deeth pendity. If none
of these aggravating drcumdances are found to exig, the death pendty may not be
imposed, and you shdl write the following verdict on asheat of paper:

"We thejury, find the defendant should be sentenced to lifeimprisonment
without parole
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If one or more of the above aggravating drcumgtancesisfound to exist beyond a
reasonable doubt, thenyou must cons der whether therearemitigating drcumstanceswhich
outweigh the aggravating drcumdance (9. Condder the following dements of mitigation
in determining whether the deeth pendlty should be imposad:

(1))  awy matter, any other agpect of the defendant's character or
record, any other crcumdance of the offense brought to you
ouring the trid of this cause which you, the jury, deem to be
mitigeting on behdf of the defendant.

If you find from the evidence that one or more of the preceding dements of
mitigating exigts, then you must congder whether it (or they) outwegh(s) or overcome(s)
the aggravating drcumstance(s) you previoudy found. In the event that you find thet the
mitigeting drcumstance(s) do not outweigh or overcomethe aggravaing drcumsance(s),
you may impose the degth sentence.

(emphadis added).

1125. Indruction S-2A, provides

The Court indructs the jury thet it must be emphasized that the procedure thet you must
fallow is not a mere counting process of a cartain number of aggravating drcumsances
varaus the number of mitigating drcumdances. Rather, you must goply your ressoned
judgment asto whether thisstuation calsfor lifeimprisonment without parole, or whether
it requires the impaosition of degth, in light of the totdlity of the circumstances present.

1126. This Court finds thet there was nathing vague iningruction S-1A given by thetrid court. Thejury

was properly indructed asto what it could congder as an aggravating factor in this case

1127. Asthe Sate argues, Scott's proposed ingruction D-1A requedts the trid court to provide an
indruction on the weight to be given to particular evidence, notably Lurlings tetimony. The trid court
should not grant indructionsthat do not provide acorrect Satement of law or providesimproper comment
on the weight to be given to particular evidence. See Austin v. State, 784 So0.2d 186, 193 (Miss.
2001)("Issuesof fact and of weight and credibility for thejury toresolve™). See also Colemanv. State,
697 S0.2d 777, 782 (Miss. 1997) (If indructionsfairly satethelaw and crestenoinjudice, noreversble

error will befound.). In fact, the authority cited by Scott does not support his pogtion. Scott citesHall
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v. State, 83 So. 513, 522 (Ha 1919) (It is improper segregete ... ay fact from dl the materid facts
sought to be established), and Millsv. State, 625 SW.2d 47 (Tex. App. 1981) (an ingruction which
angles out limited parts of evidence is eror), which dso do not support Sngling out, Lurlings tesimony.
1128. Inthecasesubjudice, thetrid court, in denying the proposed indruction D-1A, dated that "[W]e
cannot have an dl-indusve lig of those things thet are not aggravating drcumstances”
1129. InS1A, thetrid court dso cautioned thejury to "not to be swayed by mere sentiment, conjecture,
sympathy, passion, preudice, public opinion or public feding." This Court has repestedly held thet jury
ingructions areto viewed asawhole. See Smith v. State, 835 So.2d 927, 937 (Miss. 2002) ("Jury
indructions areto be read together and taken asawholewith no onejury indruction taken out of content™);
Milanov. State, 790 So.2d 179, 183 (Miss. 2001) ("When consdering achdlengedto ajury indruction
on goped, we do not review jury indructions in isolaion; rather, we reed them asawhole to determineif
the jury was properly indruction.”).
1130. ThisCourt findsthat thisissueiswithout merit. Soott'sconcern that thejury know what aggravating
arcumstances should be conddered in sentencing was adequatdly addressed in indruction S-1A.

XV. Sentencing Instructions
1131, Soott argues thet the sentencing indruction given by the trid court improperly ingtructed the jury
thet it had to unenimoudy find that mitigating drcumdances exig, and thet those mitigating drcumstances
musgt outwe gh any aggravating drcumdances. Therecord reflectsthat iningruction S-1A whichwasdso
discussed in Issue X1V, the trid court gave in peartinent part the falowing indruction on mitigating
arcumstances.

If one or more of the above aggravating circumgtances is found to exigt beyond a
reasonable doubt, thenyou must cons der whether therearemitigating drcumstanceswhich
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outwegh the aggravating circumdance (S). Congder the fallowing dements of mitigation
in determining whether the deeth pendlty should be imposad:

(1))  awy matter, any other agpect of the defendant's character or
record, any other circumdance of the offense brought to you
during the trid of this cause which you, the jury, deem to be
mitigeting on behdf of the defendant.
If you find from the evidence that one or more of the preceding dements of
mitigating exigs then you must congder whether it (or they) outweigh(s) or overcome(s)
the aggravating drcumgtance(s) you previoudy found. Inthe event thet you find that the
mitigating drcumstance(s) do nat outweigh or overcome the aggravating drcumstance(s),
you may impose the degth sentence.
1132. The trid court's indruction does not date that the jury must unanimoudy find the existence of
mitigating circumdtances. Soott contendsthat becausethetrid court spedificaly indructed thejury thet they
hed to unanimoudy find the existence of one or more of the aggravating drcumgtancesto impose the deeth
pendty, thenthetrid court should have Spedificaly seated thet thejury did not haveto unenimoudy find the
exigence of mitigating drcumdtances. Wefind thet thisissueiswhally without merit and contrary to prior
holdings of this Court.
1133. Fird, the State argues that Scott never objected to the ingruction, and Scott does not indicate
where in the record he ever voiced any objection to the wording of the sentencing indruction as to
mitigating drcumgtances. Therefore, the State submits that Scott is procedurdly barred from now raisng
any objection for thefirg time on gpped. See Williamsv. State, 684 So.2d at 1203.
11134. Second, this Court has repeatedly goproved sentencing indructions Smilar to the onein the case
sub judice. In Edwards v. State, 737 So.2d 275, 313 (Miss. 1999), the Court addressed smilar
agument rased regarding the reguirement for an unanimous finding as to aggravating drcumstances but

slence as the nead for a unanimous finding as to mitigaing drcumdances: The Court did nat require the
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indructionto spedificdly sated thet thejury was not required to unanimoudy find theexisence of mitigating
arcumgances. 1d. Slence, aswe havein the case sub judice, was proper. 1d. The Court stated:

In Shell v. State, 554 So.2d 887 (Miss. 1989), this Court addressed this very issue
halding that Snce "unenimous' was only found in section for aggravating drcumstances
therewas no corresponding regquirement for themitigating drcumdances.: Shell v. State,
554 So0.2d 887, 905 (Miss. 1989), rev'd on other grounds, 498 U.S. 1, 111 S.Ct. 313,
112 L.Ed.2d 1 (1990). In the presant case, there is no such unanimity requirement for
mitigating circumdances in these indructions.  Indructions CS-2 and CS-3 required a
unanimous finding beyond a ressonable doubt of aggravating drcumdances. It cannot be
reesonably infared that the dlence of indruction CS2 as to finding mitigating
arcumgtanceswould likdy causethejury to assumetha unanimity wasaso arequirement.
Thisassgnment of eror iswithout meit.

737 So.2d at 313.

1135. Scott argued thet thesentencing indruction violated thehaldingsof Millsv. Maryland, 486 U.S.
367, 108 S.Ct. 1860, 100 L.Ed.2d 384 (1988) and McKoy v. North Carolina, 494 U.S. 433, 110
S.Ct. 1227, 108 L.Ed.2d 369 (1990). This Courtin Davis v. State, 684 So.2d 643, 664-65 (Miss.
1996), addressad the same argument made by Scott regarding Mills and McKoy. The Court Sated:

Davis complains that the jury was never indructed that mitigating drcumstances
wereto befoundindividualy and not unenimoudy prior to baing consderedintheweighing
process. Insummary, Davisarguesthat becausefindingsof aggravating drcumstanceshed
to be unanimous, reesonable jurors may have reached a like condusion concerning the
finding of mitigating drcumgtances  Davisrdiesupon McKoy v. North Carolina, 494
U.S. 433, 110 S.Ct. 1227, 108 L.Ed.2d 369 (1990); Millsv. Maryland, 486 U.S.
367, 108 S.Ct. 1860, 100 L.Ed.2d 384 (1988); and State v. McNeil, 327 N.C. 388,
395 S.E.2d 106 (1990),cert.denied, North Carolinav. McNeil, 499 U.S. 942, 111
S.Ct. 1403, 113 L.Ed.2d 459 (1991) (holding that ord ingtructions which require ajury
to find mitigating drcumstances unanimoudy to be reversble error).

Other courts have extended the holdings of McKoy and Mills to reverse degth
sentences where the jury was not told explicitly thet mitigating drcumdances are to be
found and weighed by individud jurors However, thisCourt in Hansen v. State, 592
So.2d 114, 149-50 (Miss 1991), declined to extend these holdings. Where the
indruction does not use the words "unanimoudy” nar "unanimous’ in the mitigating
drcumdgtances portion of the jury indructions "but ingtead isfound only in the aggravating
crcumdatances portion,” we have hed thet the ingruction does not offend the holding in
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Mills 1d. ThisCourt hasprevioudy rejected thisargument. See, e.g., Ladner v. State,
584 S0.2d 743, 760 (Miss. 1991); Willie v. State, 585 So.2d 660, 681 (Miss. 1991);
Turner v. State, 573 S0.2d 657, 668 (Miss. 1990); and Shell v. State, 554 So0.2d 887
(Miss. 1989), reversing on other grounds, 498 U.S. 1, 111 S.Ct. 313, 112 .Ed.2d
1 (1990).

Asto mitigating drcumdances Sentencing Indruction S-2 inthecasesub judice
reeds.

Next, to return the degth pendty, you mug find that the mitigating
arcumgtances-- thosewhich tend towarrant theless severe pendty of life
imprisonment -- do not outweigh the aggravaing drcumstances -- those
which tend to warrant the deeth pendlty.

If you find fromthe evidencethat one or more of the proceeding dements
of mitigaion exids then you must condder whether it (or they)
outweigh(s or overcome(s) the aggravating drcumdance(s) you
previoudy found. In the event that you find that the mitigating
cdrcumdance(s) do not outweigh or overcome the aggravaing
drcumsgtance(s), you may imposethe desth pendty sentence. Shouldyou
find that the mitigating drcumdance(s) outweigh or overcome the
aggravating crcumstance(s), you shdl not impose the death sentence...

Davisfalsto highlight any portion of the record in which the jury wasindructed ordly or
inwriting thet it should unenimoudy find mitigating drcumdances Asit gands Indruction
S2isnat viddive of theMillsyM cKoy/McNeil lineof cases. At no point wasthejury
ingtructed thet it was to determine mitigating drcumstances unanimoudy. Had therebeen
anindruction to thejury thet they were to find mitigating drcumsgtances unanimoudy, then
Daviswould have presented a meritorious dam.
1136. This Court finds that this assgnment of error is without merit. Scott's argument ignores prior
holdings by this Court.
XVI. Defining Mitigation
1137. Scott complains thet the trid court gave the gandard of proof for aggravating crcumstances
numerous times in the indructions, yet never defined the gandard of proof for mitigetion. He damstha
the indruction thet was given faled to adequatdly define the sandard for mitigation and the jury was

uncertain, therefore, asto the Sandard to use whenweighing the evidence of beyond a reasonable doubt
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or preponderance of the evidence. The State assarts that Scott did not object to the indruction and it is
procedurdly barred on gopellate review. Indeed, the record reflects that Scott did not  object to the
indruction.
1138. This Courtin Holland v. State, 705 So.2d 307, 354 (Miss. 1997), found no error when an
ingruction falled to give the burden of proof for any mitigaing factors. This Court held:

Halland dso assartsthat denid of theorigind D-22 waserror. Theamended D-22 omitted

the part of the origind D-22 which gated, ™Y ou mud find amitigeting drcumdanceif itis

proven by a preponderance of the evidence."

Halland cites no support for hisassartion. Accordingly, itisbarred under Kelly v. State,

553 S0.2d 517,521 (Miss.1989). Furthermore, dterndively,considering the merits

of thisissue, this Court's holding in Conner v. State, 632 So.2d 1239,

1271-72(Miss.1993), cert.denied,513U.S.927,115S.Ct. 314, 130L .Ed.2d

276 (1994), expressly refused tofind error in aninstruction which did not

give the exact burden of proof for mitigating factors. Thus, thereisno

merit to thisissue.
Holland, 705 So.2d a 354 (emphasgsadded). Accordingly, wefind thet thetrid court did not err by not
giving an indruction with the burden of proof for mitigating factors Thisissue iswithout merit.

XVII. Avoiding Lawful Arrest Aggravator

11139. Scott arguesthat "thetrid court impermissbly submitted to the jury the aggravating drcumgtances
that the capitd offense was committed for the purpose of avoiding or preventing alawful ares.” Scott
further dleges that "no evidence was placed into evidence by the prosscution as to this aggravating
crcumdance and none can belogicaly deduced from the evidence”"  Scott does not provide any rdevant

authority, other than citing Miss. Code Ann. 8§ 99-19-101(5) in support of his postion. The jury
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unanimoudy found the aggravating drcumstance that Scott committed the capitd offense for the purpose
of avoiding or preventing alawful arrest.”
1140. The State argues that the evidence presented a trid amply supported the submisson of this
aggravaing drcumgance. Alternatively, the Sate correctly contendsthat this Court isrequired to perform
areweaghing/hamless eror andyds should it determine thet the "preventing alawful arest” aggravating
adrcumdanceisinvdid. See Miss CodeAnn. 899-19-105(5)(b). Seealso McGilberryv. State, 843
S0.2d 21, 29 (Miss 2003) ([I]f it deems an aggravator invaid, the Court is authorized to reweigh the
remaning aggravators againg the mitigating drcumstances and afirm, hold the error to be harmless or
remand for anew sentencing hearing).
1141. Under Missssppi law, the death pendty may be imposad only where the jury unenimoudy finds
inwriting thet sufficent aggravating drcumdancesexis. Miss Code Ann. 8 99-19-101(3)(b). Onesuch
aggravating factor requires the jury to consder whether "[t]he capitd offense was committed for the
purpose of avoiding or preventing alawful arest or effecting anescapefrom custody.” Miss. Code Ann.
§ 99-19-101(5)(e).
142. "The dandard for reviewing the sufficency of the evidence to support an avoiding lanvful arrest
ingructioniswell-sttled].]" Wiley v. State, 750 So.2d 1193, 1206 (Miss. 1999) (quoting Woodwar d
v. State, 726 So0.2d 524, 541 (Miss. 1997) (internd quotation marks omitted)).

Eachcasemugt be decided onitsown peculiar fects. If thereisevidencefromwhichismy

be reasonadly inferred that a subgtantid reason for the killing was to conced the identity

of thekiller or killers or to ‘cover their tracks so as to avoid goprehenson and eventud

arest by authorities, then it is proper for the court to dlow the jury to congder this
aggravating drcumgtance

" Additiondly, thejury aso unanimoudy found the aggravating circumstance that Scott committed
the capitd offense while engaged in or as an accomplice to the commission of the crime of robbery.
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Wiley, 750 So.2d a 1206 (quoting Chasev. State, 645 So.2d 829, 858 (Miss 1994)). Therefore, this
Court mugt determine whether ™' there is any credible evidence upon which the jury could find the
aggraving drcumdancein question. 1d. (quoting Woodward, 726 So.2d at 541).

1143. This Court has conddered the "preventing lawful arres™ aggravating drcumdance in numerous
cases. See, e.g., Hughesv. State, 735 S0.2d 238 (Miss. 1999); Wiley v. State, 750 So.2d 1193
(Miss 1999); Walker v. State, 740 So.2d 873 (Miss. 1999); Edwards v. State, 737 So.2d 275
(Miss 1999); Foster v. State, 687 So.2d 1124 (Miss. 1996); Brown v. State, 682 So.2d 340 (Miss.
1997); Taylor v. State, 672 So.2d 1246 (Miss. 1996).

1144. The Court'sandydson thisissueisfact oecific. Therefore, areview of the record is necessary
to determine whether the aggravating drcumstance was properly submitted to thejury. The arimesinthis
case were committed in Boyle, Missssppi. Scott did not live in Boyle or in Clevdand, Missssppi.
Therefore, the State argues that Scott and Lynch went to another town where ther identities would be
unknown. Additiondly, the State arguesthat Scott and Lynch followed Leehomerather than trying totake
his automohbile at a public place. Scoit tedtified that he"lad the seet dl way back." The State submitshe
laid the seat back to presumably avoid being seen or identified while waiting.

1145. Two shotswerefired at Ledswife Lurline. Lurlinetedtified that when she opened the garage door
to see what was going on, Scott saw her and fired & her.  Lurline tedtified thet she ducked, narrowly
missng baing shot and locked hersdf inthe bathroom to call for assstance. Scatt presumably did not want
Lurlineto be adleto laer provide eye-witness identification.

1146. Moreover, the State argues that the facts indicate that Scott and Lynch had "plotted from the
beginingto avoid arest and cover their tracks” The State contendsthat it isreasonableto infer thet Scott
and Lynch had planned to meet back up a the dld ginin Bobo to hid the Solen car.
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1147. Soott tedtified thet he fled from the scenein the Leds automobile. Officer Haney tedtified thet he
chased Scott a gpeeds of up to 115 miles per hour, but he never caught up with the automobile. The
vehidewasfound in an area thet was "pretty wel growed up” with "heavy weeds' behind the dld ginin
Bobo. The gun used to kill Lee, Scott's jacket and wallet, which contained his identification, were found
near the abandoned automobile. Scott |eft the automobile in Bobo and returned home to Davenport by
gdtingaride. Upon ariving & home, he changed dothes " because blood and suff wason [hig pantsand
evaything.”
1148. When Scoit was arrested, he gave two different satementsto the police before later testifying to
something different at trid. See Manning v. State, 735 So.2d 323, 350 (Miss. 1999) (where the
defendant lied to police and denied being present a the crime scene acted to support "avoiding lawful
ares" asan aggravaor).
1149. Congdeing the Szesble amount of evidencein the record to support the aggraveting factor, we
condude that thereissuffident evidencefromwhich it may bereasonadly inferred thet asubstantid reeson
for killing Lee was to conced the identity of the killer or killers so asto avoid goprehendon and eventud
arest by authorities Therefore, we find thet the trid judge did nat et in charging the jury asto the
"preventing lavful arest” aggravator. Furthermore, as the record indicates, the jury aso conduded thet
Soott was engaged or acting as an accomplice in the commisson of robbery which isanother aggravating
factor.
XVIIl. Sympathy Instruction.
1150. Scott next arguesthat thetrid court erred by ingructing thejury thet it could not condder sympethy.
He dtesto three portions of the record to support his propostion. These three indances occurred (1)

soon after the jury pool gathered together, (2) a the sentencing phase closing satements and (3) an
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“antisympathy” indruction during guilt phese dogng arguments. He daimsthet he has aright to not have
the jury indructed that they can disregard sympathy in toto. Theindructions & issue are asfollows

1 Jury poal

Jror mugt be as free as humanly possble from bias, prejudice or
sympathy. And jurors must not be influenced by preconceived idess,
ether astofacts or asto the law.

2. Closng arguments (sentencing phese)

You should condder and wegh ay aggravating and mitigating
arcumstances as & forth later in this indruction, but you are cautioned
not to be swayed by mere sentiment, conjecture, sympathy, passon,
prgjudice, public opinion, or public feding.

3. Clodng argument quilt phese

It is your duty to determine the facts and to determine them from the
evidence thet hasbeen produced herein open court. Y ou'reto goply the
lawto thefacts andinthisway, of course, you shdl decidethecase. You
should not be influenced by bias, sympathy or prgudice. Y our verdicts
should be based on the evidence and not upon speculaion, guessvork or
conjecture.

151. InJordan v. State, 786 So.2d 987, 1025 (Miss. 2001), this Court addressed a Smilar issue
concerning sympathy indructions This Court hdd:

Jordan daimsthat the court should not have given Indruction No. C-1, that the jury was

not to be influenced by sympeathy. We have conddered this exact issue in Holland .

State, 705 So.2d a& 351, wherewe gpproved ajury ingruction which readsverbatimlike

the one about which Jordan complains. In Holland, we found thet such an indruction

does not meaen that the jury should totaly disregard sympathy and is, therefore,

pemissble
Jordan, 786 So.2d at 1025. Jordan does not give the language of the indruction other than to say the
languageis“vebatim’ in Holland.  Accordingly, the languagein Holland  at issue was the following:

Thetrial court instructed thejury in C-1that it could not beinfluenced
by bias, sympathy, or preudice, and that the verdict could not be based
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upon speculation, guesswork or conjecture. Holand dates that this indruction
was error. See Pinkney v. State, 538 S0.2d 329, 351 (Miss.1988), vacated on other
groundsby Pinkneyv. Mississippi, 494 U.S. 1075, 110 S.Ct. 1800, 108 L .Ed.2d 931
(1990). Holland's proposed indruction | eft out the word sympathy.

Recent Missssppi casdaw permitsaC-1 typeindruction if theingruction doesnaot totaly
shut off condderation of sympathy. Willie v. State, 585 So0.2d 660, 677 (Miss.1991).
Court has ds0 held that the use of the words™not to beinfluenced by sympeathy” doesnat
meantha thejury isindructed to disregard sympathy. Ladner v. State, 584 So.2d 743,
759 (Miss.1991), cert. denied, 502 U.S. 1015, 112 S.Ct. 663, 116 L .Ed.2d 754 (1991).

Holland, 705 So.2d a 351 (emphedis added). Scott reliesin part on King v. State, 784 So.2d 884,
889 (Miss. 2001), inwhich“Kinginggsthat no two indructionscould have moredearly ingructed thejury
to disregard sympethy intoto than‘[y]ou ... must not consider sympathy aspart of thiscasg and* sympathy
[can] haveno part inyour ddiberations” 1d.

1152. InKing wehdd:

InBluev. State, 674 So.2d 1184, 1225 (Miss.1996), we gpproved an indruction which
read in pertinent part asfollows.

[Y]ou are cautioned not to be swayed by mere sentiment, conjecture,
sympethy, passion, prejudice, public opinion or public feding.

"[B]ecause the indruction does not inform the jury thet it must disregard in toto sympethy
... theindruction isaproper datement of thelaw.” 1d. Whilewe have goproved thistype
of generd ingruction admonishing the jury not to be swayed by "sympathy" unrdated to
the evidence, we have guarded agang ay undue emphass of the anti-sympathy
admonition so as not to fetter unduly reasoned condderation of factors offered as
mitigating. See Willie v. State, 585 So.2d 660, 677 (Miss1991). We do thisin full
recognition of the fact that the line between araiond and an emationd regponseis often
am

King, 784 So.2d a 889. This Court findsthet the trid court never told the jury to completdly disregard
sympathy in toto in vidaion of the Eighth Amendment. King, 784 So.2d at 899. “We have repeatedly

hdd that under the Eighth Amendment tothe U.S. Condlitution, *ajury may not beinstructed to disregard,
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intoto, sympathy’ in a capitd case” 1d. (ating Pinkney v. State, 538 So.2d 329, 351 (Miss.1988),
vacated and remanded on other grounds, 494 U.S. 1075, 110 S.Ct. 1800, 108 L.Ed.2d 931
(1990)). Rather, this trid judge merdy indructed the jury to “be as free as humanly possble from
.Sympathy”, not to be “influenced” and not to be“swayed’ by sympethy. Unlikethetrid judgein King,
thetrid judge here did nat ingruct the jury with the same language, that being “[y]ou ... must not condder
sympathy” and* sympethy [can] haveno partinyour ddiberaions’ nor did heindruct thejury to definitively
disregard sympethy intoto. Further, thelanguage of thetrid court here hasdready passed mugter with this
Court. See Holland, 705 So.2d at 351, Blue v. State, 674 So.2d a 1225; Ladner v. State, 584
So.2d a 759. Further, the jury received a catch-dl instruction which stated:

Congder the fallowing eements of mitigation in determining whether the degth pendty

should nat be impased: Any maiter - - any other agpect of the defendant’ s character or

record, any other drcumdtances of the offense brought to you during thetrid of thiscause

which you, the jury, deem to be mitigating on behdf of the defendant.
"This Court long has accepted the use of a'catch-dl’ to encompass any mitigating circumstances not
spedificaly enumerated under Miss Code Ann. 8 99-19-101(6)[ concerning thejury determination of deeth
pendty mitigating factorg." Wiley v. State, 750 So.2d 1193, 1204 (Miss. 1999) (quoting Jackson v.
State, 684 So.2d a 1213, 1238 (Miss. 1996)). We find that the language used by the trid court to
ingruct the jury iswell recognized as within the acceptable parameters designated in prior dited case law
by this Court and the jury dso hed the catchrdl indruction in which it could consider any other metter.
Accordingly, this Court finds thet the trid court did not er in giving these indructions and this issue is
without merit.

X1X. Photographs
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1153. Scott asserts that the trid court ered in dlowing crime scene phatographs of the vidim into
evidence. Scott argues that the photographs offered little if any probetive vdue. Spedficdly, Scott
references photographs S-36E and S-36 A-H. The defense erroneoudy refersto S-36 A-H as autopsy
photogrgphsinitsbrief. However, the autopsy photographs are exhibits S-38 A-H.
1154. Theddfeneinterestingly contendsiin thisissue thet “the identity of the perpetratorswas hardly an
isle in this case. Kevin Scott and Leroy Lynch both gave gatements to the palice detaling their
invalvement and numerous witnesses tedtified as to ther identities™” The defense further argues that the
photogrgphs should not have been admitted into evidence because "the photographs were not needed to
prove any fact that was important to the State's case”
1155, At trid, Scott objected to photogrgph S-36-E being admitted into evidence. Photograph S-36-E,
whichwas admitted by thefirg officer on the scene, Officer Quinton, was admitted during the guilt phase.
The photogrgph was of Leegs body taken from a disance, lying on the empty carport with emergency
personnd providing medicd assstance. Legs dothes, except for his underwear, had been removed by
the emergency personnd. Asnoted, by thetrid court, no blood is shown in the photograph.
1156. Therecord reflects the fallowing exchange:
Defense | will repest my objection. | am objecting to S-36E for being more
prgudicid then probative.
TheCourt:  May | s=eit, please? (Court reviews photograph.)
Y our response Mr. Mdlen?
Sae | do not see how it would be prgudicid a dl. Thisisthevictim's -- a
the scene.
TheCourt:  All right. W, let me ask thet you suggest to the Court thet tends to
corroborate the tetimony of Commander Quinton.
Sate: Wi, Y our Honor, he hed sated that he arrived there, thet thevictimwas
inthe scene. Hel's shown a diagram where the victim's bodly is depicted

inthediagram. And then thewitnesshastedtified thet personnd did arrive
and attempted to resuscitate. And -- could | gpproach just amoment with

Mr. Wong?
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TheCourt:  Yes, gr.

(CONFERENCE AT THE BENCH BETWEEN THE COURT AND
COUNSEL WITHOUT THE HEARING OF THE JURY AS
FOLLOWS, TO-WIT?)

Sae Your Honor, you may recdl thet | had atempted to introduce severd
photographslagt time, and | think there was an objection because of the
number of them. Wedid not do that, but | ask to be dlowed to introduce
one. And I'm only attempting to introduce the one --

TheCourt:  Youll haveto put something in the record to show probative vadue, thet's
dl.

Sae Yes dr. Andthisisthevicim a the scene. And actudly, therés not
blood or no anything. It just shows him with his dathing removed.

TheCourt: | wasgoing to note that.

Sate Yes, gr.

The Court:

(BENCH CONFERENCE CONCLUDED. THE FOLLOWING
PROCEEDINGS WERE HELD WITHIN THE HEARING OF THE

JURY ASFOLLOWS, TO-WIT:)

TheCourt:  Allright. Mr. Mdlen, did you wish to say anything further in terms of the
probative vaue?

Sae Your Honor, it just Smply showswhat the witness hastetified to and the

vicim therein the carport within afew moments of hisarivd.
TheCourt:  All right. The Court finds thet the picture does not show any gruesome

scenes, that the picture does tend to corroborate the testimony of

Commender Quinton; therefore, the probetive vaue does outweigh any

suggedtive prgudidd effects  And in accordance therewith, it is hereby

admitted into evidence.

(WHEREUPON EXHIBIT 36-E ISRECEIVED IN EVIDENCE.)

1157. Inaddition to S-36-E, Scott contends that the autopsy photographs, S-38-A-H, should not have
been admitted. The record reflects that the autopsy photographs were introduced, over the defendant's
objection, during the testimony of Dr. Hayne. The trid court conducted a bench conference as to the

photogrgphs during which the following exchange occurred:

Defense Y our Honor, for purposes of therecord, we aregoing to object to S-36A
through H [sc] [S-38A-H] indusve, which aredl -- | think the autopsy
phaotographs of Dr. Hayne concarning Mr. Richard Lee. | don't think they
are needed to daify the tetimony of Dr. Hayne. He has adequatdly
showntheresuts, and | think they'remore prgudicid than probativeisthe
isue.
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TheCourt:  Okay. Le& me go through them once more And | have them back in
correct order. (Court reviews photographs,) The Court finds thet the
pictures are not gruesome, thet they are conggtent with tetimony given;
therefore, they tend to corroborate the tesimony of Dr. Steven Hayne.

So the objection isoverruled. The defendant's objection is noted on the
record.

Defense All right.

1158. This Court hdd thet the admissibility of pictures of gruesome crime scenes is within the sound
discretion of thetrid court. Chatman v. State, 761 S0.2d 851, 854 (Miss. 2001). Reversd of thetrid
court will occur only wherethereisadear dbuse of discretion. 1d.; Davisv. State, 551 So.2d 165, 173
(Miss. 1989). "The discretion of the trid judge 'runs toward dmogt unlimited admisshility regardiess of
the gruesomeness, reptitiveness, and the extenuaion of probative vdue™ Spann v. State, 771 So.2d
883, 895 (Miss. 2000) (quotingWilliams v. State, 544 S0.2d 782, 785 (Miss. 1987)). Someprobative
vaueisthe only requirement needed in order to support atria judge's decison to admit photogrgphsinto
evidence. Jordan v. State, 728 So.2d 1088, 1094 (Miss. 1998).

1159. Photogrgphs are conddered to have evidentiary vaue in the following indances

(1)  adindesxibing the dreumdances of thekilling;

(2 dexribethelocation of the body and cause of death;

(3  pplement or daity witnesstesimony.

Spann v. State, 771 So.2d a 895 (quoting Westbrook v. State, 658 So.2d 847 (Miss. 1995)).

1160. InDavisv. State, 551 So.2d a 173, this Court held thet *photographs of the victim should not
ordinarily be admitted into evidence where the killing is nat contradicted or denied, and the corpus ddlicti
and the identity of the deceased have been established.” However, this Court stated thet photographs of
bodies may be admitted into evidenceif they have probative vaue, are nat too gruesome and are not used

inan ovely prgudidd or inflammetory way inacimind case. |d. In Davis, this Court recognized thet

72



the defendant killed the victim and as such there was no need to establish theidentity of thekiller or victim.
Id. TheCourt found thet the photogrgphs had probetive va ue and were properly admitted into evidence,
Id.

1161. Despite the objections & trid, Scott erroneoudy daims on gpped that the photographs had no
probative vaue snce Scott'sidentity asthe perpetrator wasnot anissue. However, in other issues, unlike
inDavis, defense counsd deniesthat Scott had anything to do with Leds murder. Clearly, Scott has not
established thet thetrid court erredin admitting the photographs. ThisCourt findsthat thisissueiswithout
merit.

XX. Jury Deliberations.

1162. Scott contendsthet thetrid court erred by returning thejury to ddliberate after thejury hed returned

avedict lessthan desth. The record reflects the following:

The Court: Juror No. 11 again. Hasthe jury reeched averdict?
Juror No. 11: Wehave

The Court: Isthat verdict unenimous?

Juror No. 11:  No, it'snot.

The Court: All 12 of you did not agree on the verdict?

Juror No. 11:  No, wedid not.

The Court: | think | know what it is

(CONFERENCE AT THE BENCH BETWEEN THE COURT AND
COUNSEL WITHOUT THE HEARING OF THE JJRY AS

FOLLOWS, TO-WIT>)
Defense Thereisan- - if | may, if (inaudible) one of thethree choices I'm
denying unenimity of asentence
The Court: Wait aminute
Sate: | don't understand aword he said.
Defense All right. | think one of the choices was a unanimity of the

sentence as the choices, That's the three choices that they had,
life, death, or we can't reach an agreement.

The Court: Allright. Doyalll [have] any problem with the Court looking into
the verdict?
Sae Yes, gr. | don't think you should. | think they should be sent

back, actudly, and try to reech averdict.
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The Court: | think - - | could bein error, but | think what it is, isthat dueto
thar fallure to reach a unanimous verdict, they have chosen the

third option.

Sate WHd|, i underdand thet. |1 mean, that is definitdy whet they're
doing, but - -

The Court: | understand what you' re saying.

Defens= All right.

The Court: Okay.

(BENCH CONFERENCE CONCLUDED. THE FOLLOWING
PROCEEDINGS WERE HELD WITHIN THE HEARING OF THE
JURY ASFOLLOWS, TO-WIT:)
The Court: Tothejury, | tekeit thet you are saying to the Court that - - and
| think you have dready said to the Court dl 12 of you could not
agree upon averdict, but you have neverthdess in someway o
another, reached a decison as to what you would do; is that

correct?

Juror No. 11:  That is correct.

The Court: Let meask, would further deliberation among yoursdvesenhance
the chances of you reaching Some consansusasto averdict inthis
ca=?

Juror No. 11:  Wetried, Y our Honor.

The Court: | know you did try. But I’'m asking are there any chances?

Juror No. 11: No, gr.

The Court: After - - if the Court admonishes you dl to go back and
deliberate further - -

Juror No. 11: - -wecould try.

The Court: All right. One moment, please.

Okay. Insuch aningance as this, the Court routindy reads an
additiond indruction for you. | ask that you give it your careful

atention.

Defense Y our Honor, before we do that, can we gpproach the bench a
thistime?

The Court: Yes gr.

(CONFERENCE AT THE BENCH BETWEEN THE COURT AND
COUNSEL WITHOUT THE HEARING OF THE JJRY AS

FOLLOWS, TO-WIT:)
Defense They have chosen anon[-Junanimity asaverdict, and that means
they have a glit somewhere. We will accept that.
Sate: Wiell, we don't.
Defense | mean, | - - okay. W, | mean, I’'mjugt Ietting you know for the

record that we acoept it. Al right. And the State has Stated thet
they don't. | just want that on the record that we would accept
anonunanimity - -
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Sate: Judge, | think the record ought to show that they knocked in
something like 30 minutes of ddiberation, and only that, for 29

minutes
Defense No, 33.
The Court: Okay.
Defense All right.

(BENCH CONFERENCE CONCLUDED. THE FOLLOWING
PROCEEDINGS WERE HELD WITHIN THE HEARING OF THE
JURY ASFOLLOWS, TO-WIT:)

The Court: Ladies and gentlemen of the jury, thisisanindrudtion thet thelaw
compelsthe presiding Judge to reed in anindance wherethereis
notaunanimous verdict ina crimina cae Agan, | ask that you
giveit your careful attention.

| know thet it wasimpossble- - I'msorry, let me dart again. |
know thet it ispossblefor honest men and women to have honest
different opinions about the facts of the case, but if it is possible
to recondile the differences of opinion and decide the case, then
you should do so accordingly.

| remind you that the Court origindly ingructed you that the
verdict of thejury must represent the cons dered judgment of each
juror. Itisyour duty asjurorsto consult with one another and to
Odliberate in view of reaching an agreament if you can do 0
without violence to you individud judgment. Each of you mugt
decide the cae for yourddf, but only after an impartid
congderation fo evidence with your felow jurors.

In the course of your ddiberations, do not hesitate to reexamine
your own views and change your apinions if you are convinced
thet it iserroneous. Bt do not surrender your honest convictions
as to the waight or effect of the evidence soldy because of the
opinion of your fdlow jurors of for themere purpose of returning
averdict.

| ask, therefore, that you please continue your ddiberations
Peasereturn to thejury room.

After further ddiberations, the jury unanimoudy found that Soott should suffer the degth pendlty for the

killing of Lee
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1163. Soott argues that the jury ingructions gave the jury three options; those being, the degth pendity,
life imprisonment without perdle and the jury’ s inghility to agree unanimoudy on a punishment. Reying
uponBullington v. Missouri, 451 U.S. 430, 101 S.Ct. 1852, 68 L.Ed.2d 270 (1981), Scott contends
that the prosecution failed to present acaseinwhich dl jurorswere convinced of theimpaosition of thedeeth
pendty, therefore, the trid judge should have sentenced Scott to life imprisonment. From these
proceedings, Scott gopearsto maintain that he actudly received alife sentence but for thefact that thetrid
court incorrectly subjected him to asscond capital sentenaing determination by sending the jury back for
further ddiberations. Scott argues that the firg time the jury came out of ddiberations and told the judge
that they had no unanimousverdict, he should haverecaved lifeimprisonment. Hearguesthat ssnding the
jury back for further deliberations violated the double jeopardy dause of the Fifth Amendment

1164. The State arguesthat thisissueis procedurdly barred by Scott’ sfallureto object, not rasng the
issues & trid, nor requesing amidrid ating Williams v. State, 684 So.2d a 1203. Even assuming ad
arguendo thet the defense objected by daiming hewould accept anon-unanimousverdict, the Satedams
that Scott never daimed adue process or double jeopardy violation and thusthe issue was not preserved
for gopdlaereview. Wefindthat the Stateis correct, Scott never objected a triad and never raised the
due process or double jeopardy dams.

1165. Miss Code Ann. § 99-19-103 datesin part: “If the jury cannat, within areasoneble time, agree
as to punishment, the judge shdl digmiss the jury and impose a sentence of imprisonment for life”
However, in Smith v. State, 729 So.2d 1191, 1221 (Miss. 1998), this Court held that pursuant to the
datute, thetrid court determines what condtitutes a “reasonable time” “[1]t was up to the trid judge to
dismissthejury and impose alife sentenceif thejury had not reeched averdict within aressonable amount

of time. The trid judge was in a much better postion then this Court to determine what was in fact a
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reasonabletime.” 1d. Here, no impadtion of a life sentence was given by the jury, and the trid court
determined what the reasonable time period was for the jury.

11166. Scott made no objection &t trid based on double jeopardy, and he did not request a midrid.
Although we review desth pendty cases under a heightened sandard of scrutiny, our contemporaneous
objectior ruleneverthdessremainsundtered and gpplicablein such cases. Williams, 684 So.2dat 1203.
That is, the contemporaneous objection rule goplies with equd force in deeth pendty cases and wehave
long “held that trid errorscannat beraised inthis Court for thefirs imeongpped.” 1d. (dting Jefferson
v. State, 386 S0.2d 200, 202 (Miss. 1980)). Scott'satorney stated at trid that he would accept anon-
unenimoLe jury decison asthe verdict. Spedificdly, he dated: “I'm judt letting [the court] know for the
record theat we accept it,” referring to the non-unanimous decision of thejury. This Statement could nat be
conddered an objection. This is a Satement of acquiescence, not oppostion. Suck a Satement of
acceptance or acquiescence cannat be interpreted as an objection. Scott did not object on the grounds
of due process, and his acogptance of the decison as non-unanimouswas not an objection a dl. Because
Scott did not a the trid object on any ground, we are procedurdly barred from conddering this issue.
Ever though thisis a degth pendty case subject to heightened scrutiny, Scatt’s falure to make atimdy
objection bars us from consdering these arguments.

1167. The trid court's decison to return the jury to deiberate did not conditute plain error. Under
Missssppi law, juries have three options during the sentencing phase of a cgpitd case. Spedificdly, the
jury must decide*“ whether thedefendant should besentenced tolifeimprisonment, lifeimprisonment without
the digibility of pardle, or death.” Miss. Code Ann. 8 99-19-101.

1168. It istrue thet the jury foreperson stated the jury had not yet reached a unanimous verdict. The

foreperson aso expressed doubt asto whether further ddliberations would produce a unenimous verdict.
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However, the jury foreperson gated the jury could endeavor to reech aunanimousverdict. Thetrid
court stated: “if the [c]ourt admonishes you dl to go back and ddiberate further,” and the foregperson
interrupted the quetion, geting, “we could try.” Thisisdealy not evidence of aninghility toreech a
unenimoLe verdict. It ismerdy evidence of sharp disagreement between the jurors. Such disagreement
isnaturd in asresstul trid such asthe onebdow. It is common that during jury ddiberaionsin a degth
pendty case there will be heated debates and passionate discusson of the issues, and reasonable people
disagree even in less serious cases. But what we have hereis not astatement by the jury that they would
forever be unable to reach aunanimous verdict. The foreperson sated that thejury could try - that is,
try to resolve thar disagresments and react a unanimous verdict. It is dso noteworthy thet the jury hed
only ddliberated for thirty minutes, which obvioudy the trid judge consdered asinaufficient for discussion
regarding a degth pendty case.

1169. Next, asggned jury indruction indicating a non-unanimous verdict in this case isin the court file
However, nathing in the record demondrates that the trid judgeever saw thisdocument after it wasgiven
to thejury. The State objected when thetrid judgeinquired whether to reed thejury verdict. Becausethe
State objected, the judge did not reed it and indead gavethejury anadditiond Sharplin ingruction.  If
a8 migekewasmade, it wasthat thetrid judge should havelooked at whatever thejury foreman possessed.
He did not do s0, and we cannot speculate. Thus, a the point the trid judge gave the Sharplin
ingtruction, there had been no jury verdict submitted to the court.

9170. At ord aguments before this Court, Scott’ s defense counsd admitted he hed fished out of ajury
room trash can € document which dso purportedly shows thet there was not a unanimous verdict. As
Scott's attorney, Wong, stated a ord arguments, he found it and “gtuck it in the record.” However, this

document was not submitted by thejury tothetrid court asaverdict. Also, it was not submitted on pog-
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trid motionto thetrid court. The only reason we are even awvare of thispiece of trash recovered from the
receptacle isthat Soott’ s atorney had it added to the court papers after the trid.  Thus, wefind thet the
only verdict actudly given to the court was the one sentencing Scott to deeth, and we should give effect
to thet legdly-imposed santence.
1171. The ovariding andinescapable principleinthiscaseisthet this Court does not decide cases based
or itemsthet are not in the record. More specificdly, we cannot, should not, and before today, would not
reverse any case based on factsthat are not inthe officid court record. It isinconceivablethat any court
would meke such adecison. We find thet the trid court did not commit any error in sending the jury to
ddliberate further.
1172. Of course, the two documents discussed previoudy appeer in the court papers submitted to this
Court, but thetrid judge never saw dther of them. The only verdict in the record is the one sentencing
Scott to desth by lethd injection. Dediding cases basad on items found in the courtroom trash can and
mysterioudy insarted into the record is not and should nat become the business of this Court, or for thet
metter, any court.
1173.  Accordingly, wefind thet thisissue iswithout meit.

XXI. Prosecutions misstatement of the law on mitigating cir cumstances.
1174. Scott arguesthat the prosecution denigrated his evidence offered as mitigetion factors a trid. In
addition, Scott argues that the prosecution misstated the law in threeways (1)  the jury wastold ther
responghility under the law of God and man was to return a verdict for deeth; (2) the prosecution
atempted to persuade the jury that mitigating evidence was merdy an “excuss’; and (3) the prosecution

implied that the prosscutors and jury share acommon rolein this case
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T175. A review of theentire section of the dosing Satements by the prosecution and defensereved sthet
therewereno contemporaneous objectionshy defensecounsd. ThisCourt hasheld thet contemporaneous
objectsrulesfor the presarvation of anissue on apped goply in degth pendty cases. Williamsv. State,
684 So0.2d a 1203; See also Smmons v. State, 805 So.2d 452, 489 (Miss. 2001)(death pendty
case); Colev. State, 525 So.2d 365, 368 (Miss. 1988). Accordingly, this Court findsthet thisissueis

proceduraly barred from review.

XXII. Juror'sdifficulty in answering questionnaire.
T176. Scott next complains that his condiitutiond rights of equa protection were vidlated by exduding
Juror 293, Geneva Bradley (Juror Bradley), from service without precisdy knowing why shewas ungble
to complete the juror questionnaire.
1177. Miss Code Ann. 8 13-5-1 requiresthat potentid jurors are literate. The Satute Sates

Every citizen not under the age of twenty-one years, who isather aqudified
elector, or aresdent freenolder of the county for more than one year, isableto read
and write, and has not been convicted of an infamous crime, or the unlawful sde of
intoxicating liquors within a period of five years and who is not a common gambler or
hebitud drunkard, is a competent juror. No person who is or has been within twelve
months the overseer of apublic road or road contractor shdl, however, be competent to
save asagrandjuror. Thelack of any such qudificationson thepart of oneor morejurors
ghdl nat, however, vitiate an indictment or verdict. Moreover, no talesman or taes juror
shdl be qudified who has sarved as such tdlesman or tdesjuror in the lagt preceding two
years, and no juror shal serve on any jury who has served as such for the last preceding
two years. No juror shdl servewho hasacase of hisown pending in thet court, provided
there are aufficent qudified jurors in the

dstrict,

ad for

trid a

that

tem.

In order to determine that prospective jurors can read and write, the
presiding judge shall, with the assistance of the clerk, distribute to the
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jurypanel aform tobecompleted personally by each juror prior tobeing
empaneled asfollows:

"1l Your name Last Firgt
Middeinitid

2. Y our home address

3. Y our occupation

4, Your age

5. Y our teephone number If none, write none

6. If you live outsde the county seet, the number of miles you live
from the courthouse Miles

Signyour reme

The judge shall personally examine the answers of each juror prior to
empaneling the jury and each juror who cannot completethe aboveform
shall bedisqualified asajuror and discharged.

A lig of any jurors disgudified for jury duty by resson of ingbility to complete the form
gl be kept by the drcuit derk and their names shdl not be placed in the jury box
theresfter until such person can qudify as above provided.

and discharged.

The Court:

Miss. Code Ann. 8 13-5-1 (emphadis added). Clearly, this Satute provides that among other things a
competent juror be ableto reed and write. In order to determine whether a prospective juror can reed or
write, aform is digributed with questions to filled out by thejuror. Prior to empanding thejury, thejudge

will review the questionnaireansversand any juror who isuneableto completetheform shdl bedisqudified

1178. Therecord shows the fallowing exchange

Thelaw requiresthat dl jurors be adle to reed and write. And in
order to accomplish this, a form has been prescribed which
congds of Sx quesions. They mugt be answered by you, and
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they must be answered by you in your owvn handwriting. Let me
ask: Are each of youableto reed and write? Do we have anyone
gtting among us who cannat reed and write?

(No jurorsrespond in the affirmative)

The Court: That's very good for such alarge poal or jurors.
(Juror no. 293 responds.)
Almost very good. Come forward plesse
Deputy Anderson: 293.
(Conference a the bench between court and juror. )
The Court: Geneva Bradley? How far did you go in schoal ?
Juror Bradley: Sixth. Sixth grade.
The Court: WiHd|, you have to know our ABC's, you have to know how to
cournt.
Juror Bradley: | know dl of that. | know dl of that.
The Court: Who filled thisform here out?
Juror Bradley: | got my 9der-inlav. Her nameis Debra
The Court: You gat who tofill it out?
Juror Bradley: My sse-inlav. Her nameis Debra
The Court: Whereis she?
Juror Bradley: | don't know.
The Court: Y ou cant fill out your own form?
Juror Bradley: | canfill out somethings
The Court: What are you doing about your problem? are you - - do you
know they have courses over in the library in Clevdand?
Juror Bradley: | ant going to schodl. | hadn't Sarted to school because | have - - my
mother issick and uff, | just hadn't yet.
The Court: Do you have adriver's license?
Juror Bradley: No.
The Court: Why you don't have adriver's license?
Juror Bradley: W, | just hadn't gottenit.
The Court: All right. you may go.
Juror Bradley:  Thank you.
The Court: 293

(Juror no. 293 excused.)

1179. Scott dams that Bradley was never asked directly whether she could reed and understand
documents. Scott then arguesthat it isjust as plausble that she suffered from a"physicd limitation” thet
prevented her fromwriting or driving than that she could not read or understand court documents. Scoit

continuesthislogic by dting to numerous cases concarning equd protection and diting cases that do not
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dlow the disabled to be exdluded from jury service Smply because of a disability. He condudes his
agumat by assarting that his conviction must be vacated because his conditutiond rights were violated
by exduding Juror Bradley from the jury without knowing why she was unable to complete the
guestionnare.
1180. This Court has uphdd the requirement that jurors must have the ability to read and write. In
Edwardsv. State, 737 S0.2d 275, 318-19 (Miss. 1999), adesth pendty case, thisCourt held that Miss.
Code Ann. 8 13-5-1 literacy requirements are conditutiond. Other cases have gated the following:

It isundear from Milano's brief exactly what his complaint is in regards to Miss Code

Am. 8§ 13-5-1 other than uncondtitutiondity. This Satute providesthet the jury venirecan

be compaosed of (1) quaified dectors, (2) persons 21 or older, and (3) personswho can

read and write. MissCode Ann. § 13-5-1.

This Court has previoudy conddered the exdusion of persons under age 21 from jury

sarvice and has conggently hdd that the exduson does not violate the date or federd

conditution. Turner v. State, 573 So.2d 657, 666 (Miss.1990), rev'd on other grounds;

Irving v. State, 498 So.2d 305, 319 (Miss.1986), cert. denied, 481 U.S. 1042, 107

S.Ct. 1986, 95 L.Ed.2d 826 (1987); Fermov. State, 370 S0.2d 930, 934 (Miss.1979);

Joycev. State, 327 So.2d 255, 261 (Miss.1976); Johnson v. State, 260 So.2d 436,
437 (Miss1972).

Additiondly, this Court has dso uphdd the requirement that jurors are required to be
literate.

In Milano this Court rdied upon Terrell v. State, 262 So.2d 179 (Miss1972) which ruled on "the
predecessor datute to § 13-5-1, which dso required that a prospective juror be ableto reed and write.”
The Court reasoned that with the mix of casesin the court system in addition to the "numerous written
documents that are introduced into evidence, the requirement thet a juror be able to reed and write is
ressoneble” Literacy requirements pursuant to 8 13-5-1 are condtitutiond. 1d. Indeed, in the murder
case, Wilson v. State, 574 So0.2d 1324, 1331 (Miss. 1990), this Court dated that the Legidature has
"the power to prescribe the qudifications for jurors' and the "right to impaose reasonable qudificationsfor
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jurors when such qudifications do nat violate the congtitutiond rights of accused personsto betried by an
impartid jury.” See also Jordan v. State, 786 So.2d 987, 1023-24 (Miss. 2001) ("We have hdd that
Missssppi'sjury digibility satute with regard to age and literacy is condtitutiond™).
1181. We find that thisissueiswithout merit. The Legidature may impose reesonadle requirements for
qudifyingaprospectivejuror. Wilson, 574 So.2d at 1331. Miss. Code Ann. 8 13-5-1 placesaliteracy
requirement on prospective jurors which this Court has uphed on numerous occasons. This Court finds
that therecord reflectsthat thetrid judge asked if therewas anyonethat could not reed or writeinthejury.
While Juror Bradley did not initialy respond, she did come up to the bench and explain that she had
someone d=filled out the questionnaire. She dated thet hefill out "somethings' on the form.
1182. The datute requires that a prospective juror who cannot complete the above form shdl be
disqudified asajuror and discharged. Clearly, Juror Bradley sated that she could fill out someof theform
and she hed her sger-inlav actudly fill out the form for her. This Court finds thet the trid judge was
within his discretion when he dismissed Juror Bradley basad upon her answers and inability to complete
theform. Scott'sargument that Juror Bradley was perhgps suffering from aphyscd limitation and dso thet
she was somehow adisabled person, this Court finds, isunfounded and speculaive. Furthermore, wefind
thet the lagt dternate juror in this case wasjuror 71, accordingly Juror Bradley asjuror 293 would never
have been on thejury in any event, and thus Scott cannot support adam that Juror Bradley's discharge
in any way afected the find make up of hisjury pand.

XXI11. Discrimination: Race of the victim and race of the offender .
1183. Soott arguesthat thereis discrimination on the gpplication of the death pendty in Missssppi. In
this case, Scott, ablack male, was convicted of killing Lee, awhitemde. He damsthat becauseheisa

black defendant and the victim iswhite, the race differences increases his chances of recalving the deeth
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pendty by 500%. Scott suggests a reexamination of McCleskey v. Kemp, 481 U.S. 279, 107 S.Ct.
1756, 95 L.Ed.2d 262 (1987). 1184. The State argues that Soott never raised thisissue a trid, and it
istherefore barred. In the dternative, the State daims that Scott conceded that his argument is legally
inuffident. Indeed, thebrief filed by Scott containsasection darting atissue X X11 entitled as"preservetion
Isues' with afootnote dating:

Asthisisacapitd case, Appdlant has raised severd issueswhich @ther thisCourt or the
United States Supreme Court has previoudy overruled. Appdlant concedesthefollowing
Issues are foreclosed by existing precedent of the court and under a normd gpped he
would not address these issues, death, inits findity and byzantine rules of procedure, is
different. Theseissues are raisad soldy on a good fath bags to provide this Court an
opportunity toreview itsor the United States Supreme Court holdings (whereso possible),
as wdl asto protect Soott's full panoply of rights should counsd have misguaged the
percaived srength of the issues raised herein and this Court deny Scott rdlief.

Fndly, Scott presents these issues in order to presarve these issues for federd review,
ather by the Supreme Court or lesser federd court.

In M cCleskey, the Court Sated:

Our andyds begins with the basc prindple that a defendant who dleges an equd
protection violation has the burden of proving "the existence of purposeful
discrimination.” Whitus v. Georgia, 385 U.S. 545, 550, 87 S.Ct. 643, 646, 17
L.Ed.2d 599 (1967). [FN10] A cordllary tothisprindpleisthat acriming defendant must
prove thet the purpossful discrimination "hed a discrimingtory effect” on him. Wayte v.
United States, 470U.S.598,608, 1 0 5

S.Ct.

1524,

1531,

8 4

L.Ed.2

d 547

(1985).

Thus to

prevail

under

t he

Equal

Protecti
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McCleskey, 481 U.S. a 292-93 (footnotesomitted). Therefore, pursuant toM cCleskey, Scott hasthe
burden of proving the exigence of purposeful discrimination and in that he must prove tha "the
decdsonmakersin his case acted with discriminatory purpose” 1d.  Soott has dted no indance in the
record where the decisonmakersin his capitad murder case acted with a discriminatory purpose. In
McCleskey, the United States Supreme Court found that the study was "insufficient to support an
inference that any of the decisonmakersin McCleskey's case acted with discriminatory purpose ™ 1d. at
297. Inthecasesubjudice, Scott only ditesto some sudies. In Underwood v. State, 708 So.2d 18,
38 (Miss. 1998), this Court reviewed whether thedegth pendty canbegpplied fairly or incompliancewith
equad protectionwhenitisalegedly disoroportionatdy gpplied againg black defendantsinMissssppi. This
Court hdld:

The United States Supreme Court rgected this identical argument in McCleskey v.

Kemp, 481 U.S. 279, 107 S.Ct. 1756, 95 L.Ed.2d 262 (1987). McClekey argued thet

Georgiascapitd punishment satuteviolated equa protection, based uponastudy showing

that black defendants were more likely to be sentenced to degth than white defendants,

and defendants murdering whites were more likely to be sentenced to degth than
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defendants who murdered blacks M cCleskey, 481 U.S. a 291-92, 107 SCt. a
1766-67. The Court held that in order to raise a successful dam of an equd protection
vidaion, thecrimina defendant mugt provethat "the decigonmeakersin hiscaseacted with
discriminatory purpose” 1d. a 292, 107 SCt. a 1767. McCleskey's only proof
supporting his dam were the results of the sudy. The Court determined thet due to the
number of variadesinherent in capitd sentencing and thediscretion dlowed trid courtsin
implementing crimind judtice, the use of ddtidicd evidence was inauffident to prove
purposeful discrimingion. 1d. at 292-97, 107 S.Ct. at 1767-70.

Underwood has failed to offer any subgtantia proof thet the desth pendty isgpplied ina
discriminatory manner in Missssppi today, or that he suffered discriminetory gpplication
of the law. Underwood's argument is basad soldy on insufficient satisticd evidence and
the bad assartion that had he been convicted of murdering an African-American ingeed
of a white woman, he would have been sentenced to life imprisonment. We refuse to
reverse Underwood's sentence of deeth based upon this assgnment of error.

708 So.2d at 38.

185. ThisCourt findsthat Scott has not shown any proof asto how thedecionsmakersin hiscaseacted
withadiscrimingtory intent. Without gpedific examplesdemondrating discrimination by thededsonmakers,

wefind that thereis nothing for this Court to review and make a ruling, accordingly this issue is without

XXI1V. Aggravating Circumstance.

186. Scott arguesthat at leest one and probebly al three of the aggravating drcumdtancesin this case
wereinvdid. Thus, Scott contends thet the remedy isto reverse and remand for anew trid, and thereis

no option of reweighing or goplying aharmless error andysis pursuant to Miss. Code Ann § 99-19-105.8

8 Miss Code Ann. § 99-19-105 states in part:

3 With regard to the sentence, the court shal determine:
@ Whether the sentence of desth was imposed under the influence
of passion, prgudice or any other arbitrary factor;
(b)  Whether the evidence supportsthejury'sor judge's
finding of a statutory aggravating circumstance as
enumerated in Section 99-19-101;
(© Whether the sentence of desth isexcessive or disproportionateto

89



Scott datesthat the three (3) aggravating circumstances found by the jury were'[w]hether (1) the capitd
offense was committed for the purpose or avoiding alawful arest, (2) the capitd offense was committed
while the defendant was engaged or was an accomplicein the commisson of the crime of robbery, and (3)
the capitd offense was egpedidly heinous arociousor crud.” The State correctly damsthat only two of
the three dleged aggravating drcumstances were considered by the jury in their indructions®

1187. Theactud sentencing indruction, S-1A, dated in part:

the penaty imposed in Smilar cases, condgdering both the crime
and the defendant; and

(d)  Shouldoneor moreof theaggravating circumstances
be found invalid on appeal, the Mississippi Supreme
Court shall determine whether the remaining
aggravating circumstances are outweighed by the
mitigating circumstancesor whether theinclusion of
any invalid circumstance was harmless error, or
both...

) The court shdl include in its decision a reference to those smilar cases which it
took into congderation. In addition to its authority regarding correction of errors,
the court, with regard to review of death sentences, shall be authorized to:
@ Affirm the sentence of desth;

(b) Reweigh the remaining aggravating circumstances againg the
mitigating circumstances should one or more of the aggravating
circumstances be found to be invdid, and (i) affirm the sentence
of death or (ii) hold the error in the sentence phase harmless error
and &ffirm the sentence of desth or (iii) remand the casefor anew
sentencing hearing; or

(© Set the sentence as de and remand the case for modification of the
sentence to imprisonment for life.

® Miss. Code Ann. § 99-19-101(3) statesin part that aggravating circumstances shall be limited

to the following:

(d) The capitd offense was committed while the defendant was engaged, or was an
accomplice, in the commisson of, or an attempt to commit, or flight after
committing or attempting to commit, any robbery...

(e The capitd offense was committed for the purpose of avoiding or preventing a
lawful arrest or effecting an escape from custody.

(h) The capitd offense was especialy heinous, arocious or crud.
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To return that desth pendty you musdt find thet the mitigating drcumstances - - thasewhich
tend to warant the less severe pendty of life imprisonment without parole - - do not
outweigh the aggravating drcumstances - - those which tend to warrant the deeth pendlty.

Congder only the following dements of aggravetion in determining whether the deeth
pendty should be imposad:

(1)  whether the capitd offense was committed for the purpose of avoiding or
preventing alawful ares,

(2  Whether the capitd offense was committed while the defendant was engaged, o
was an accomplice, in the commisson of the crime of robbary.

Y oumust unanimoudy find, beyond areasonable doulbt, that one or more of the preceding

agoravaing drcumgtances exigs in this case to return the degth pendlty. If none of these

aggraveting drcumgtances are found to exig, the desth pendty may not beimposad...
1188. Thejury verdict read into the record sated theat thejury found the aggravating drcumstances thet
the capitd murder was committed for the purpose of avoiding or protecting alawful arest and while the
defendant was engaged or was an accomplice in the commisson of the arime of robbery.  Accordingly,
the dleged aggravating drcumdance thet the capitd offensewas especidly heinous, arodousor crud was
not submitted to the jury and this Court finds that any argument referencing this dleged factor will not be
conddered by this Court. However, Scott does argue that the avoiding lawful arrest drcumstance was
invaid because there was insuffident evidence: He does not argue anything in regard to the second given
aggravating drcumgtance of whether the cgpitd offense was committed while the defendant was engaged,
or wasan accomplice, in the commission of thecrime of robbery. Therefore, only theissue of whether the
avoiding lanful arrest will be discussed by this Court.
1189. Inthepog-convictionrdief case Wileyv. State, 750 S0.2d 1193, 1206 (Miss. 2000), thisCourt

et forth the sandard of review for the sufficdency of the evidence to support an indruction for avoiding

lanvful ares, dting:
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Each casemudt be decided onitsown peculiar fects. If thereisevidencefromwhichit may
be reasonably inferred thet a subgtantia reason for the killing was to conced the identity
of thekiller or killers or to ‘cover thar tracks 0 as to avoid gpprehension and eventud
arest by authorities then it is proper for the court to dlow the jury to condder this
aggravaing drcumdance. Chase v. State, 645 So.2d 829, 858 (Miss1994) (quoting
Hansen v. State, 592 So.2d 114, 153 (Miss.1991)).

Wiley, 750 So.2d a 1206.

1190. Thus, this Court must determine“whether thereisany credible evidence upon which thejury could
find the aggravating drcumdtance in question.” I1d. (quating Woodward v. State, 726 So.2d 524, 541
(Miss 1997)). In McGilberry v. State, 843 S0.2d a 29, this Court addressed the aggravating
drcumdance of whether McGilbary created a greet risk of death to many persons. In its opinion this
Court hed that "[i]f one aggravator is found to be invaid, we are authorized to reweigh the remaining
aggravators againg the mitigating drcumgances and afirm, hold the error to be harmless, or remand for
anew sentencing hearing. Miss. Code Ann. § 99-19-105(5)(b) (Rev. 2000)."

1191. Reviewing the facts of this case, this Court finds thet there is abundant evidence to support the
aggravating drcumdtance that the capitd offense was committed by Soatt for the purpose of avoiding o
preventing alawful arrest. Lurline tedtified thet sometime after noon Scott saw her open the door to her
house and he then shat & her twotimes Leewas shat and killed in hisdriveway. Officer Haney Spotted
acar that met the destription of the Legsvehide He pursued the venide with hisbluelightson, travding
up to 115 miles per hour a one point, yet the driver of the car never pulled over to the Sde of the road.
By thetime Officer Haney turned onto Bobo Road, the vehidewas goneleaving only trackson theground.
When the police found the empty vehide near an old gin, the driver wias not present & the scene. Scott
stopped a the Ivy's home around 12:30 to 1:00 p.m. in Bobo to ask for a ride home, both Doris and

Steven naticed that Scott was swedting and thet he had no jacket. Officer Edtes tedlified thet the Leg's
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vehide agun, abloody jacket containing Soott's driver'slicense, aletter from Scott's girlfriend and some
other itemswere found near the gin. While driving Scott home, Steven observed Scatt looking & the gin.
1192. This Court findsthet the evidence showsthet the person that Lurlineidentified as Scott was dearly
trying to avoid lawful arest. Sometime near noon, Scott shot a her twicewhen she cameto her door and
spoke to her hushand, who was a that point dill ingde hisautomaobile. Officer Haney pursued adriver in
avehidethat matched the description of the Legs vehide and despite flashing the blue lights and traveling
near 115 miles per hour in pursLit, the driver never pulled the vehide over theside of theroad. ThelLeds
automahile waslater found dbandonedinthedld ginby palice. Variousartidessuch asabloody coat, gun,
and Scott's driver's licence and letter from his girlfriend were found near the old gin and the Legs
abandoned automobile.

1193. Other witnesses tedtified that Scott came by ther house swedting and without a jacket around
12:30to 1:00 p.m. asking for aride home. Onthe drive back to his house, Scott looked over a the gin.
Clearly, the preceding evidence supports an aggravating crcumdances that Scott tried to avoid lawful
ares by shooting & a potentia witness, Lurline, that could identify him; teking a vehide that was nat his
and refusing to stop the vehide when pursued by palice; dumping items of evidence; and asking for aride
back hometo get farther away from the crime scenerather than going to the police gation. ThisCourt finds
thet there is sUfficient evidence to support the aggravating circumstance presented at trid. Therefore, this
issue iswithout merit.

XXV. CumulativeError

1194. Scott arguestha the cumuldive effect of the errorsin histrid warant reversa. In Wilburn v.
State, 608 So.2d 702, 705 (Miss. 1992), this Court held that “individud errors, not reversble in

themsdves may combine with other errorsto meke up reversbleerror.” The question that must beasked
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in these ingances is whether the defendant was deprived of a*“fundamentdly far and impartid trid” asa
reults of the cumulative effect of dl erorsat trid. Id. If thereis®no reversble eror in any part, o there
isno reversble error to thewhole. McFeev. State, 511 So.2d 130, 136 (Miss. 1987).
1195. Noneof theissuesraised by Scatt in thisassgnment or any of those discussad previoudy, riseto
thelevd of reversblearor ether sanding done or when congdered together. Theverdict finds subdantia
support in the evidence and Scott failed to demongtrate any procedurd or substantive errorsthat warrant
reversd. Basad on the finding of no aror, this Court finds thet  there is no cumulaive effect for dl the
dleged erors and, therefore, his convictions and sentences should be affirmed by this Court.
XXVI1. Proportionality Review of Death Sentence
1196. Miss Code Ann. 8 99-19-105(3) (2000) requiresthis Court to perform aproportiondity review
of adesth sentencein acapital case. Section 99-19-105(3) deates:
(3)  Withregard to the sentence, the court shal determine:
@  Wheher the sentence of death was imposed under the influence of
passon, pregudice or any other arbitrary fector;
(b)  Whether the evidence supports the jury’s or judgesfinding of agtatutory
aggravaing drcumgance as enumerated in Section 99-19-101;
(0  Wheher the sentence of deeth is excessve of disproportionate to the
pendty imposed in Smilar cases, conddering both the crime and the
defendant; and
(d)  Should one or more of the aggravating drcumgtancesbefoundinvaidon
goped, the Missssppi Supreme Court shdl determine whether the
remaning aggravating drcumstances are outweighed by the mitigating
drcumgtances or whether the indusion of any invdid drcumdances was
harmless error, or bath.
1197. After reviewing the record in this goped aswell asthe desth pendty casesliged in the gppendix,
we cond udethat Scott's degth sentence was not imposed under theinfluence of passion, prgudice, or any

other factor. We further find thet the evidence is more than sufficient to support the jury’s finding of
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dautory aggraveting drcumgtances.  In comparison to other factudly smilar cases where the degth
sentenceswasimposed, the sentence of deeth isnether excessive of digoroportionateinthiscase Fndly,
the jury did not condder any invaid aggravating drcumdtances: Therefore, we afirm the deeth sentence
imposed inthiscase

CONCLUSION
1198. For these reasons, the judgment of the Balivar County Circuit Court is affirmed.

1199. CONVICTION OF CAPITAL MURDER AND SENTENCE OF DEATH BY
LETHAL INJECTION AFFIRMED.

SMITH, CJ., WALLER AND COBB, P.JJ., CARLSON, DICKINSON AND

RANDOLPH, JJ., CONCUR. GRAVES, J., CONCURSIN PART AND DISSENTSIN
PART WITHOUT SEPARATEWRITTEN OPINION. DIAZ, J.,NOT PARTICIPATING.
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